THE 


BANKING LAW 
JOURNAL 


VOL. XLV MARCH, 1928 


This Number 


Officers Capturing Thief Entitled Reward 
Lost Securities Not Covered Indemnity Bond 
Check for Gambling Loss Enforceable 
Paying Employees Check 
Voting Trust Agreement Declared Invalid 
Checks for Less Than One Dollar 
Delivery Shipment Without Taking Bill 
Drawer Check Held Liable 
Agreement Allowing Access Safe Deposit Box 
Contract Bank Repurchase Mortgage 
Bank Giving Security for Public Deposits 
Certificate Not Protected Guaranty Fund 


For Complete Contents See Page 


Published Monthly $6.00 Year Cents Copy 


BRADY PUBLISHING CORPORATION, Publishers 


Publication Office: 465-475 Main Street, Cambridge, Mass. 


Executive and Editorial Offices, 71-73 Murray Street, New York 


Copyright, 1928, by Brady Publishing Corporation. Entered as Second Class Matter at the 
Post Office at Bfston, Mass.,, under the Act of March 3, 1879 
MEMBER BUREAU CIRCULATIONS 


>, 


« 
q 


SHORT TERM INVESTMENTS FOR BANKS 


Our term obligations 

have purchased more 

United States. 


GENERAL MOTORS 
ACCEPTANCE CORPORATION 


Executive Office BROADWAY ST. New York City 


Capital, Surplus Undivided 


INTERNATIONAL 
ACCEPTANCE BANK 


INCORPORATED 


International Banking Transactions 


Reimbursement Credits 


Bonds and Securities Collections 


Foreign Exchange Bullion and Currency 


Chairman 


President 


Cedar Street, New York 


a 


Bond owners are Better 
Bank Customers 


your bank depositors buy bonds, 
they become better prospects for safe 
deposit boxes, safe-keeping cus- 
todian service, collateral loans, wills 
and its offices over 
fifty leading cities The National City 
Company helping local bankers 
everywhere stimulate interest 
good bonds and thus increase 
the possibilities for business their 
other departments. 


call our office nearest you 
will bring our special Bankers’ List 
bonds suitable alike for your 
bank’s own funds for the surplus 
funds your customers. 


The National City Company 


National City Bank Building, New York 


Offices more than leading cities throughout the world 


BONDS SHORT TERM NOTES ACCEPTANCES 


i 
WATIONAL CITY BANK 


Vol. XLV 


MARCH, 1928 


CONTENTS 


EDITORIAL: 
Officers Capturing Bank Robbers En- 
titled Reward 


Loss Securities Not Covered In- 
demnity Bond 
Check Given for Gambling Loss 
Florida May Enforeed New 
York 
Paying Employees Check........ 


Voting Trust Agreement Among Bank 
Stockholders Declared Invalid..... 


Cheeks for Less Than One Dollar.... 


Delivery Shipment Railroad 
Without Taking Bill Lading 


Drawer Held Liable Check...... 


BANKING DECISIONS: 
Agreement Allowing Access Safe 
Deposit Box 


Contract National Bank Repur- 
chase Mortgage Not Enforceable.. 


Recover Against Bank Lost 
Delay Bringing Suit....... 
Transfer Bank’s Assets 
Deposit Held Valid....... 
Depositor Not Entitled Set Off De- 
posit Against Note 


Another 


165 


181 


185 


189 


195 


Deposit Certificate Not Protected 
Depositors’ Guaranty Fund....... 
Holder Entitled Recover Trade 
Payee Entitled Recover Against 
Accommodation Maker 


Pledge Notes Secure Redis- 
counts Held Invalid ............. 
Check Held Not Given Under Duress 
Failure Bank After Check 
posited Court Clerk........... 
Sureties Held Liable Pond....... 
Purchaser for Value 
Note Payable Order Bank Held 
Valid 
Money 
Against Losses 
Bank Stock Held 
Not Liable for Assessment....... 
Charges Checks Presented Over 
Counter 


Deposited Protect Bank 


Record Owner 


Issuance Certificate Deposit for 
Promissory Note 
Deposit Check Payable Corpora- 
tion Officer’s Personal 
Note Held Not Avoided Alteration 


THE BANKING LAW JOURNAL published monthly the 15th 
each month. $6.00 year the United States and 


Possessions; $7.00 Canada and foreign countries. 
Copyright, 1927, Brady Publishing Corporation. 


cents. 


Single copies, 


Paying Drafts 


No. 


BRADY PUBLISHING CORPORATION, Publishers 
Publication Office: 465-475 Main St., Cambridge, Mass. 


Executive and Editorial Offices, 71-73 Murray Street, New York 


THE BANKING LAW JOURNAL 


MIDLAND BANK 


LIMITED 


Chairman: 
THE RIGHT HON. 
Joint Managing Directors 
FREDERICK HYDE EDGAR WOOLLEY 


Statement Condition 
December 1927 


RESOURCES 

Cash hand and Due from Banks 
Money Call and Short Notice 
Liabilities Customers for Acceptances, 

Confirmed Credits and 


LIABILITIES 
Acceptances and Confirmed Credits 
Together with its affiliations the Midland Bank operates 2410 
branches Great Britain and Northern Ireland, and has offices 
the Atlantic Liners Aquitania, Berengaria and Mauretania. The 


Foreign Branch Office 196 Piccadilly, London, 
equipped for the use and convenience American visitors London. 


AMERICAN DEPARTMENT POULTRY, LONDON, E.C. 


HEAD OFFICE: THREADNEEDLE ST., LONDON, E.C. 


Established 1856 


NATIONAL PARK BANK 
NEW YORK 


214 Broapway 


Uptown Offices 
PARK AVENUE and 46th STREET 
SEVENTH AVENUE and 32nd STREET 


Madison Ave. and 26th St. Broadway and St. 


Banking DIRECTORS 
All Its 


Charles Scribner 
Richard Delafield 


Commercial and Travel- 


ers’ Credit issued; Cor- Cornelius Vanderbilt 
respondents all prin- Thorne 
cipal Citiesin theWorld. Vietor 


bought and sold. Corpo- Oliver 
rate and Personal Trusts; Cass Ledyard, Jr. 


Safekeepi David Goodrich 


Investment Serv for Frank Polk 
ults. Charles McCain 


TAL, SGURELUS and | Thomas I. Parkinson 
PROFITS, $34,000,000 Harvey Couch 


THE BANKING LAW JOURNAL 


JOHN EDSON BRADY, EDITOR 


DEVOTED THE LAW BANKING AND 
NEGOTIABLE PAPER 


XLV MARCH, 1928 No. 


OFFICERS CAPTURING BANK ROBBER ENTITLED 
REWARD 


recent case was held that surety company, which offered 
reward any officer employee certain bank who should 
capture any person undertaking rob the bank, was obliged pay 
the reward three officers the bank who robber after 
had left the bank and secreted the money taken therefrom 
place some distance from the bank. The question Hender- 
son United States Fidelity Guaranty Co., 298 Rep. 404, 
decision the Commission Appeals Texas. 

The defendant guaranty company had insured the bank against 
loss robbery. The terms the reward offered the defendant 
company were follows: 


$1,000.00 
Will Bond and Insure You. 
States Fidelity Guaranty Co. 

further notice the undersigned will pay one thousand 
dollars reward any officer employee this bank who captures, 
dead alive, one more persons undertaking rob burglarize 
this bank, while this bank insured against burglary robbery 
the United States Fidelity Guaranty Co., Baltimore, Maryland. 
Howard Bland, 


appeared that the afternoon June 1926, one Harry 
Blasingame drove front the bank building, entered the bank, 
and compelled the assistant cashier deliver him money amount- 
ing $2,367.10. then left the building, entered his car and 
rapidly drove away. was leaving, alarm was given and the 
plaintiffs, one whom was the and two whom were 
tors the bank, heard the alarm and immediately entered cars and 
followed Blasingame. They followed him for distance about 
eight miles, until left his and entered the woods. They later 
met him the road, him, and returned town with him 
within forty minutes after the money had been taken. Only two 
pennies were found Blasingame’s person, the remainder the 
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money having been secreted the woods. was later found and 
returned the bank. 

The defendant refused pay the plaintiffs the reward offered 
and thereupon the plaintiffs brought action the reward. 
The defense was that the defendant company was not liable the 
plaintiffs because appeared that the plaintiffs were not officers 
employees the bank within the meaning the offer; that Blasin- 
game was not captured while undertaking rob the bank, but after 
the robbery had been accomplished; that the plaintiffs were not in- 
duced reliance upon the reward undertake Blasin- 
game; that the capture Blasingame was unlawful. 

The trial resulted judgment for the plaintiffs, but the de- 
fendant appealed and the judgment was reversed the Court 
Civil Appeals Texas. The latter court held that the plaintiffs were 
officers the bank within the meaning the offer, and that they 
did have the offer reward mind when they captured Blasingame. 
The court further held, however, that Blasingame was not captured 
while was undertaking rob the bank, but after the robbery 
thereof had been fully accomplished. The court also held that the 
Blasingame was unlawful. 

The plaintiffs appealed from the judgment the Court Civil 
Appeals and the judgment that court was reversed the Com- 
mission Appeals Texas, and the judgment the trial court was 
affirmed. The Commission Appeals held that the Court Civil 
Appeals had erred holding that Blasingame was not captured while 
was ‘‘undertaking rob the bank’’ within the meaning those 
words used the offer the reward, and holding that the 
eapture Blasingame was unlawful. The Commission held that the 
arrest was authorized Article 325 the Texas Code Criminal 
Procedure 1925, which provides part follows: 

persons have right prevent the consequences theft 
seizing any personal property which has been stolen, and bringing 
it, with the supposed offender, can taken, before magistrate 
for examination, delivering the same peace officer for that 


the question whether Blasingame was captured 
while was undertaking rob the bank, the Commission 
peals said: 


the contentions the defendant error out- 
lined under the facts this would only 
held liable pay the amount offered some officer employee 
the bank who had captured Blasingame while was undertaking 
get manual possession the money the manner did, but 
before had succeeded. our opinion that this construction 
the words ‘undertaking rob burglarize’ the bank, used the 
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instrument quoted, not harmony with the ultimate purpose 
the defendant error offering the reward. The defendant error 
was receiving premiums from the bank, consideration which 
had obligated itself protect the bank from ultimate loss any 
its personal property, and especially any its money, from 
the acts persons seeking deprive the bank 
through fear used another upon those lawfully 
charge it. Indeed, would seem that the defendant error itself 
admits its brief that its purpose offering this reward was 
prevent loss the bank under such circumstances would make 
liable therefor. 

testimony, without dispute, shows that the plaintiffs error 
did prevent loss the defendant error pursuing and 
ing Blasingame before the latter had creating loss 
the bank make liable the bank reason the act 
Blasingame. The energy displayed the plaintiffs error under 
the wherein loss was threatened the bank for which 
the defendant error would have been liable, but for the result 
the efforts the plaintiffs error, saved the defendant error 
such threatened loss arresting Blasingame while was undertak- 
ing rob the bank, but which the testimony shows had not 
ceeded completing that extent make the defendant 
error liable for any loss such undertaking. the 
time Blasingame was actually taken into custody was undertaking 
purpose which, had would have ren- 
dered the defendant error liable the bank for the loss thus 
easioned. Had the plaintiffs error not acted the time and 
the manner they did, Blasingame would have completed his under- 
taking and situation would have been created thereby which would 
have rendered defendants error liable pay the bank the loss 
easioned the Blasingame’s undertaking. Since have 
seen that was evidently the intention the defendant error 
offering the reward create inducement, the part the 
officers the bank, act such way relieve the defendant 
error from liability under situation presented the testimony 
this and the testimony, without dispute, shows that the 
acts the plaintiffs error were harmony with this intention, 
and secured the result sought the defendant error, 
are the opinion that the conditions this respect were fully 


LOSS SECURITIES NOT COVERED INDEMNITY BOND 


was held recent that indemnity bond insuring 
against the loss securities through robbery, burglary and 
other specified causes, securities, while located specified 
places, did not the loss securities resulting from false rep- 
resentations made over the telephone person distance one 
hundred miles from the place where the were located. 
The case question Kean Maryland Casualty Co., 223 


iN 
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Supp. 373, decision the Appellate Division the Supreme Court 
New York. 

The plaintiffs were bankers and brokers engaged business the 
city New York. For several months prior November 17, 1922, 
they had been doing business with Borden Knoblauch, stockbrokers 
having offices Philadelphia, and had been buying and selling se- 
upon the orders the latter. that date, Borden 
Knoblauch requested the plaintiffs purchase United States Treasury 
certificates the amount $450,000, representing that the certificates 
were being purchased for banking corporation, known the Penn- 
sylvania Co. The plaintiffs purchased the certificates, and No- 
vember 18th, received from Borden Knoblauch check for the 
amount $450,000, drawn upon the Pennsylvania Co., 
letter requesting that the check deposited the the 
account Borden Knoblauch. The account was with the 
amount the check and the check was deposited the plaintiffs’ 
bank for collection. 

accordance with the request Borden Knoblauch, the cer- 
were delivered November 18th the Federal Reserve Bank 
New York City for the account the Pennsylvania Co. The Fed- 
eral Reserve Bank Philadelphia later notified the Pennsylvania 
Co. that was authorized deliver the latter United States 
Treasury certificates the amount $450,000. 

The representation made Borden Knoblauch that the cer- 
were being purchased for the Pennsylvania Co. was false. 
The latter company had been making loans Borden Knoblauch 
treasury certificates, and upon learning that the Federal Reserve 
Bank held for $450,000 certificates, the company loaned like 
amount Borden Knoblauch and their account therewith. 
November 20th, the certificates were delivered the Federal Re- 
serve Bank the Pennsylvania Co.. Borden Knoblauch had al- 
ready sold the same amount certificates the Philadelphia National 
Bank and the were delivered this bank the Penn- 
sylvania Co., which received check for $453,768.12. This check was 
eredited the Borden Knoblauch and applied against 
the loan $450,000. 

When the check for $450,000 given Borden Knoblauch 
the plaintiffs was presented the Pennsylvania Co., was dis- 
honored insufficient funds. Borden Knoblauch were 
subsequently adjudicated bankrupts. The plaintiffs thus failed 
receive payment for the certificates delivered the Federal Reserve 
Bank New York. They claimed entitled indemnification 
for their loss under bond issued the Maryland Casualty Co. and 
brought action the bond. 
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The bond question was designated ‘‘bankers’ and brokers’ 
blanket bond.’’ indemnified the plaintiffs against loss extent 
not exceeding $250,000, securities lost ‘‘through robbery, larceny 
(whether common-law statutory), burglary, theft, hold-up, mis- 
placement destruction, whether effected with without violence, 
with without negligence the part any the employees, 
while the property actually within any the insured’s offices 
ered hereunder actually within any recognized place safe deposit 
within the United States, actually within the premises any 
the insured’s correspondent banks within the United States, 
actually within the premises any transfer registration agent 
within the United States for the purpose exchange, conversion, 
registration transfer the usual course business.’’ 

was held that the plaintiffs were not entitled for the 
reason that the securities were lost through the act person who 
was not the place where the property was located the time the 
act was perpetrated. The court held that the bond covered only 
loss caused act specified therein committed not only while the 
property was one the specified localities but also person 
present the place where the property was located. 


CHECK GIVEN FOR GAMBLING LOSS FLORIDA MAY 
ENFORCED NEW YORK 


Under the laws New York, all contracts based gambling 
transactions are void. check given settlement loss poker 
game any other game chance cannot The laws 
Florida not make gambling contracts void. the case Thuna 
Wolf, 223 Supp. 765, action brought the City Court 
New York, the action was based upon check given the state 
Florida settlement poker debt. 

was held that the validity the check should determined 
the laws Florida, the place where the check was delivered, and 
that the plaintiff could the check notwithstanding the fact 
that would have been invalid delivered the state New York. 

The defendant contended that even though gambling contract 
not void under the statutes Florida, such contract contrary 
publie policy and that, therefore, the plaintiff should not allowed 
recover the check. 

The court attention the fact that section 992 the New 
York Penal Law, which declares gambling contracts void, imposes 
criminal penalty upon those who violate the statute and went 
say: 


~ 
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that can find, the game poker for money, when 
played pastime, private, and without the connivance the 
professional gambler, forbidden any criminal statute. true 
that civil based gambling are made void, even though not 
punishable criminally. 

the Legislature the state refrained from tainting the 
friendly and sociable poker game with criminal hue, and merely im- 
posed civil penalties and disabilities the players, can said 
that that such expression our policy abhors the 
whole moral tone the sovereign state Florida, which does not 
choose penalize the game poker? 

can only make void the check bar, which Florida con- 
tract, the ground that the policy the state Florida, 
this regard, wholly abhorrent all civilized notions right con- 
duct and morality, and therefore our own standards right and 
conduct. 

not find that the statutes this state, the decisions 
our courts, relation the subject here involved, raise such 
fundamental conflict between and Florida warrant our courts 
make void contract that was perfectly valid and enforceable the 
place where was made. 

such rule contended for defendant that, what- 
ever kind contract declared void the laws New York, will 
not our courts, though made another jurisdiction, 
where its inception was valid. Usurious contracts are void New 
York. say interest above per cent. loans usurious. Other 
states say that interest above per cent. not usurious. Yet 
commonly foreign contracts that kind, valid where made, 
though void made here. usurious negotiable instrument just 
void New York check issued for gambling loss. Our 
publie policy regard interest over per cent., paid 
individual, unlawful. Yet not impose that notion our 
neighbors, they have resort our courts. 

York courts never refuse valid where 
they are made, merely under similar they 
would invalid here.’’ 


PAYING EMPLOYEES CHECK 


The Metropolitan Life Insurance Co., through its 
Service Bureau, has issued report dealing with the advantages and 
disadvantages paying wages employees check instead 

The report points out that, the American Bankers 
Association, during certain six months’ period, there were 
roll robberies, resulting the loss $1,856,874, the wounding 
employees and the death 20. This condition has led the intro- 
duction many concerns system paying their employees 
check. order find out whether the plan works successfully, the 
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Service Bureau asked firms and corporations 
outline their experiences. report based the information 
received. The report reads part follows: 


the fifty firms consulted only one has discontinued payment 
check and has resumed cash payments. The remaining forty-nine 
find that advantages paying check outweigh those paying 
The outstanding factor safety. Although payroll may 
insured, many firms not feel justified continuing system that 
may cost the lives one more their employees. 

United States Steel Corporation, after careful study 
the problem, has recommended its subsidiary companies that em- 
ployees paid check. few its companies find check pay- 
ment not practical, either because cash preferred their employees 
there are banking facilities the towns where the 
plants are situated. such cases payment check would ex- 
pensive and troublesome. Among the important reasons why the 
Steel Corporation prefers its subsidiaries pay check are the 

hazard employees while protecting cash. 

Eliminates temptation for theft. 

Eliminates disputes amounts received employees. 

Reduces and equipment which would necessary 
employees were paid cash. 


Saves time making possible pay employees their 


more 
thrift. 

these advantages the Central Tube Co. adds the following: 

The housewife gets opportunity get her share the 
worker generally goes home change his clothes before going the 
bank, and the wife has the opportunity with him. 

Eliminates loans fellow workers and the spending 
money before getting home. 

Eliminates loss earnings through theft. 
Payment stopped checks and new checks issued. 

American Thread Co. the following advantages: 

relieves the office manager weekly strain. 

There are heavy boxes around. 

guards are required protect paymasters. 

Co. and the Marland Oil Co. both have geo- 
graphically operations. payrolls are made the 
main offices each company, not feasible send cash. Checks 
may mailed, whereas cash would require personal delivery. 

disadvantages checks have been found the United 
States Steel Corporation small compared the advantages. 
The are difficulties identification, lost raising 
checks, and some eases opposition employees. The Seott Paper 
Co. finds that one disadvantage that tends make the 
rates pay the workers. 

such comes from its salaried workers who 
not want the general know their This publicity 
wage rates, however, works two ways. Recently the Seott Paper 


posts. 
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Co. put into operation piece-work system which enables the men 
earn almost double their former wages. These men cashed their 
checks their neighborhood stores, and the company immediately 
had applications from the storekeepers their assistants for similar 
jobs. 

Wieboldt Co. discontinued paying check favor 
the old cash method primarily because three-store organiza- 
tion and when paid check had centralize its payroll depart- 
ment. This was found addition, selling 
employees receive three different kinds pay—salary, commission 
and bonus—the cash method was found easier administer. num- 
ber companies have found payment check more expensive than 
cash, others more economical, and still others have experienced 
appreciable difference the the two methods. 

the main reason why many firms hesitate change 
from the pay envelope the check system wage payment an- 
ticipated dissatisfaction employees. true that many em- 
ployees are unfamiliar with checks and that first, least, they 
may not like the change. But the whole the experience the 
firms covered the investigation seems show that they will end 
being well satisfied with the check method. Only six the firms 
consulted state that their employees would prefer receive cash and 
one these has just changed from basis and expects over- 
come their opposition. Another six said there was opposition first 
but employees soon became accustomed the new method pay- 
ment. This illustrated the experience the Chicago Rapid 
Transit Co. When its present system was adopted, arranged 
eash checks for all employees who desired. The number em- 
ployees taking advantage this offer was fairly large first but 
gradually such point that the company discontinued 
checks altogether.’’ 


VOTING TRUST AGREEMENT AMONG BANK STOCKHOLDERS 
DECLARED INVALID 


The New York Court Appeals has rendered decision the 
effect that the voting trust, which was entered into among the 
holders the Bank America, New York City, December 31, 
1924, invalid. This decision reverses the decision the Appellate 
Division, rendered July, 1926, which held the agreement valid 
and binding, and affirms the decision the Supreme Court New 
York County, rendered March, 1926, which declared the agreement 
illegal. 

The decision based the New York Stock Corporation 
Law, which makes voting trusts other 
lawful. Prior 1901, the validity voting trust agreements 
New York was matter uncertainty. that year, amendment 
Section the General Corporation Law was passed authoriz- 
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ing voting trust agreements for period not exceeding ten years. 
This section the law, which has since become Section the 
Stock Corporation Law, was amended 1925 the addition the 
following sentence: ‘‘This section shall not apply banking cor- 

The Court Appeals held that the agreement was invalid not- 
withstanding the fact that was entered into prior the time when 
the amendment Section the Corporation Law became 
effective. 

The opinion the court, which was written Judge Cuthbert 
Pound, reads part follows: 


voting trust agreement confers voting trustees the right 
vote stock transferred them for such purpose, irrevocably 
for definite period. The right vote thereby separated 
from the beneficial ownership the stock. The courts below have 
upheld the validity the agreement question. 

trust agreements ‘whereby the voting power the stock 
separated from its beneficial ownership have been the subject 
discussion and wide difference opinion. 

have some jurisdictions, the absence statutory re- 
striction, been held within the policy our law and lawful long 
their object carry out particular policy promote the best 
interests all the stockholders the corporation. 

other jurisdictions they have been held void the ground 
that the voting power inherently attached and inseparable from 
the real ownership each share and can only delegated proxy 
with power revocation; that all agreements and devices which 
stockholders surrender their voting powers are invalid against 
sound policy. 

New York voting trusts not stand fall common-law 
theories policy. They are recognized and regulated 
statute. 

New York voting trust rests for its validity the statutes. 
voting trust not within its terms 
validity the rule the statute. 

After quoting Section the Stock Corporation law, prior 
the amendment 1925, Judge Pound continued: 

are unable apply any rules statutory construction which 
would banking corporations from the operation the 
tion. 

‘trusts are, therefore, legal New York only when organ- 
ized and existing under the statute for proper ends. 

stock corporations were excepted prior the amendment 
1925. However the reasons may have been for not 
applying the voting trust statute banks reason their peculiar 
relations with the enough say that the Legislature did 
not recognize such reasons 

trust agreement herein considered was, therefore, valid 
the time was entered into, viz., 31, 1924. 

March 12, 1925, new public policy was declared the 
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Legislature. The words ‘This section shall not apply 
corporation’ were added Section (Ch. 120, 12925). The only 
question here presented the effect ‘this amendment 
existing valid voting trust agreements made the stockholders 
banking corporations. 

amendatory statute not mere repealing statute. creates 
exception the existing law. 

follows that existing rights stockholders voting 
trustees are saved force the provisions Section the 
General Construction law relative the effect repealing statute 
upon rights accrued prior the repeal statute. 

March 13, 1925, the application Section its original 
form ceased. stockholder could lawfully transfer his stock 
voting trustee trustees for the purpose conferring the right 
vote thereon, even though the voting trustees were already acting 
such for any other stockholder stockholders the bank. 
The right and power transfer his stock rested the provision 
Section 50, when the section ceased applicable that right and 
power became non-existent. 

effect the amendment the right the trustees vote 
the stock which had been transferred them when the amendment 
took effect must next considered. One the elements legal 
voting trust agreement the privilege any stockholder become 
party such agreement. 

may, for the moment, construe the statute prospective 
only effect and operation. What the result? principal pur- 
pose such agreement obtain the control the bank the 
deposit thereunder least majority the stock the bank, 
but this purpose had not yet been accomplished. 

this purpose thwarted, when stockholder prohibited 
from becoming party the agreement, the voting trust agreement 
has failed one its essential purposes. longer instru- 
ment inchoate complete control. 

the right stockholders outside the charmed circle 
avail themselves its privileges ceases its character changed. 
becomes instrument unite those who have availed themselves 
its privileges and exclude all others instead instrument aiming 


Referring arguments against the power the Legislature 
enact such law the opinion concludes: 


purpose the Legislature correct evil, real im- 
agined, clearly revealed the recommendation the Superintend- 
ent Banks the Legislature. 

trustees exercise certain powers, not for their own 
benefit but for the benefit the stockholders and the corporation. 
They have beneficial interest the stock and thus their right 
interest lacks those elements ownership which are associated 
our minds with the idea property beyond legislative power 
control. (Metcalf Union Trust Co.. 181 39, 

line attack legislative power taken, the assault 
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turned back numerous decisions the subject. The orders 
the Special Term and the Appellate Division should reversed and 
petitioner’s motion for new election granted, with costs all courts 


CHECKS FOR LESS THAN ONE DOLLAR 


There Federal statute which seems prohibit the issuance 
bank check other obligation for amount less than one dollar 
and imposes upon violators rather penalty not more than 
six months jail, fine not more than $500, both. The statute 
question §178 the Federal Criminal Code and reads 
follows: 


person shall make, issue, circulate pay out any note, check, 
memorandum, token, other obligation for less sum than $1, in- 
lawful money the United States; and every person offending 
shall fined not more than $500, imprisoned not more than six 
months, both.’’ 


law constantly being discovered’’ and brought the 
amazed attention bankers and attorneys who have not before known 
its existence. has recently been brought attention 
article published the New York Herald-Tribune February 
15th. The article states: 


law, clear-spoken Federal statute with real 
teeth, which makes crime draw check for less than and 
provides for violators maximum penalty $500 fine and six 
months’ imprisonment. the law that nobody knows. United 
States District Attorney Tuttle, five bankers, couple utility 
officials and any number ordinary 
yesterday and refused believe until the book the United 
States Criminal Code was opened and finger pointed Section 
178. 

not one those antiquated, musty laws handed down from 
past centuries. was duly passed and became law the land 
March 1909. 

the 1927 statute book annotation appears which does not 
help matters very much. 

offense says this annotation, whose authority 
less than the United States Supreme Court, ‘does not embrace 

obligations payable goods merchandise.’ 

awful,’ said Assistant United States Attorney Henry 
Gerson, one the many experts who did not laugh last the Federal 
Building yesterday. ‘That annotation means that you could pay, say, 
gas electrical bill for less than dollar with say, dozen eggs, 
but not with check!’ 

Fenniman, senior assistant treasurer the Consolidated 
Gas Co., admitting that his received hundreds checks 
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under dollar every month, hastened add that the Consolidated 
Gas Co. would surprised, not say disappointed, gas users 
began following the law the letter. 

gasped Mr. Fenniman. ‘Think stenographer 
was summoned and the law and annotation shall get 
opinion Mr. Fenniman said. 

junior assistant treasurer the gas company had told re- 
porter before Mr. Fenniman was approached that the company itself 
often paid bills less than dollar check. Mr. Fenniman, 
reading the law, said doubted this. 

‘Oh, never send out checks less than dollar,’ said. 
wonder them violation? shall get opinion it.’ 

cashiers and treasurers five banks the area listened 
with tolerant assurance when told the law, and then they giggled. 
‘Never heard such law.’ ‘Impossible!’ ‘Ridiculous!’ ‘I’ve 
been the banking business since was boy and there such 
law!’—but after reading it, each one the executives became ex- 
tremely reticent. They really would rather not quoted. After all, 
was the statute books and banker could not very well quoted 
defying the law the land. 

admitted, confidentially, that would have pass several 
lifetimes prison for his country the maximum penalty were 
imposed for all the checks less than had signed. 

Attorney Tuttle, when asked about the law, said first that 
had never heard it. moment later said believed had 
heard somewhere before, but had little add this statement. 
was sure, said, that would not try enforce 


Just what evil the courts intended correct passing this law 
remains mystery. While the above article refers not being 
those antiquated musty laws,’’ the fact that has been 
the statute books since 1862, being the Act July 17th 
that year. 

While can hazard mere guess the object and effect 
this law, seems fairly reasonable conclusion that was not 
intended and does not apply ordinary bank checks. This view 
dealing with the offenses against and coinage the United 
States, and the further fact that the title the original act was ‘‘An 
Act Authorize Payments Stamps and Prohibit 
Notes for Less Than One Dollar. Bank checks are not in- 
tended nor are they issued ‘‘in lieu lawful 
money the United bank check required law 
presented for payment the bank which drawn without 
unreasonable delay. kept the risk the holder. 
The statute was passed time when state banks were permitted 
issue money. And would seem reasonable assumption that 
its object was prevent state banks from issuing notes denomina- 
tions less than one dollar. 
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The statute has been construed the courts least two in- 
stances. 

United States Van Auken, 366, the United States 
Supreme Court held that the statute does not apply instrument 
the following form: ‘‘The Bangor Furnace Co. will 
bearer, demand, fifty cents, goods, their store, Bangor, 

And United States Monongahela Bridge Co., Federal Case 
No. 15796, was held that the statute did not apply toll tickets 
issued the bridge company used toll for passage over the 
bridge. this case was said that the tickets had resemblance 
the coin the United States, nor the postage currency, the 
free and untrammelled circulation which was the design the 
act and This quotation further indication 
that was never the intention purpose this enactment inter- 
fere with the issuance ordinary bank checks the usual course 
business. 

South Carolina there statute, 3647—7 the Civil Code 
South Carolina, 1922, which provides that bills promissory 
notes for less than one dollar shall void and that any person 
giving such bill note may fined not exceeding ten dollars. 
Presumably, this statute would apply bank check for less than 
one dollar. Apparently there South Carolina decision construing 
this statute and difficult imagine just what the legislature had 
mind enacting it. 


DELIVERY SHIPMENT RAILROAD WITHOUT TAKING 
BILL LADING 


Where the consignee shipment goods, fraudulent repre- 
sentations, secures delivery the shipment from the railroad com- 
pany without surrendering the bill lading, deposits the goods 
warehouse and borrows money from bank the security the 
warehouse receipts, and the railroad makes good the amount one 
who discounted the shipper’s draft, the bank which made the loan 
entitled possession the goods against the railroad company. 
This was decided recent decision the United States District 
Court, Northern District Eastern Division. The 
Southern Pacifie Co. Bank America. The facts this are 
stated detail the court’s opinion follows: 


imported from Japan, taking bill lading from plaintiff, Southern 
Railway Co., for the delivery the merchandise Chicago, 
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the order the shipper, vendee notified. The consignor sold 
and assigned the bill lading, and sight draft for $37,000.00 its 
vendee accompanying same the National Bank, who 
forwarded bank for collection, with instructions 
surrender the bill lading upon payment the draft. Upon pres- 
entation, the vendee said that the goods had not arrived and that 
would not honor the draft until their arrival. Immediately, there- 
after, however, vendee, discovering the goods Chicago possession 
plaintiff’s delivering carrier, fraudulently procured their delivery 
the railroad without production the bill lading, and viola- 
tion its provisions that the merchandise should not delivered 
until the bill should surrendered, and once deposited the goods 
publie warehouse, taking negotiable warehouse receipts therefor. 
Defendant, Bank America, without notice any infirmity the 
vendee’s title, the latter’s request, loaned $34,000.00, taking the 
receipts, duly assigned, security. The National Bank, dis- 
covering the facts with regard the wrongful procuration the 
vendee, demanded that plaintiff that it, through its agent, 
had wrongfully though innocently delivered the goods, and pay there- 
for. This the plaintiff did, taking assignment the bill lading 
and draft for $37,000. Armed with these muniments title, plaintiff 
demanded defendant the surrender the merchandise, and, that 
being refused instituted this replevin suit. Plaintiff claims that the 
original vendor’s title has never passed defendant, either its 
consent estoppel, and that successor that title plaintiff 
the present owner against the fraudulent vendee and the de- 
fendant, even though the latter made its advancement good faith 
upon the warehouse receipts. Defendant asserts that plaintiff, having 
its agent’s wrongful delivery made possible the negotiation the 
warehouse receipts, estopped assert its title against defendant 
for the reason that where one two innocent persons must lose, 
who made the loss possible should suffer.’’ 


The theory applied the court was that since the railroad had 
voluntarily delivered the goods, even though the delivery was made 
result the consignee’s misrepresentations, the railroad com- 
pany was estopped deny the validity the bank’s title. de- 
favor the bank the court wrote part follows: 


first question presented the position defendant. 
the Uniform Warehouse Receipts Act, force 
Illinois, provides that ‘to purchase includes take mortgagee 
pledgee’; ‘value any consideration sufficient support simple 
and thing done good faith within the meaning 
this when fact done honestly, whether done negli- 
gently Defendant had knowledge whatever the out- 
standing order bill lading any other facts circumstances 
affecting the invalidity the title the original vendee. relied 
upon the apparent title the warehouse receipts, and upon that re- 
liance advanced the sum $34,000.00. The fact that the borrower 
was then heavily indebted the bank not important, view 
the fact that the loan was made upon the goods, and not the 
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the borrower. Commercial National Bank Canal-Louisiana 
Bank, 239 520, the Court said: ‘The negotiation the receipt 
purchaser for value without notice not impaired the fact 
that breach duty that the owner the receipt was in- 
duced ‘‘by fraud, mistake the receipt the 
person who negotiated it. And, under Section 41, one whom the 
negotiable receipt has been duly negotiated acquires such title the 
goods the person negotiating the receipt him, the depositor 
person whose order the goods were deliverable the terms 
the receipt, either had ‘‘had ability convey purchaser 
good faith for value.’’ The clear import these provisions that 
the owner the goods permits another have the possession 
negotiable warehouse receipts running the order the 
latter, bearer, representation title upon which bona 
fide purchasers for value are entitled rely, despite breaches trust 
violations agreement the part the apparent owner.’ De- 
fendant, therefore, should treated bona fide purchaser for 
value the warehouse receipts, without notice infirmity. 

sueceeded the title the National Bank 
under the bill lading. did so, however, after its agent had 
wrongfully delivered the goods the vendee and the latter had as- 
signed the warehouse receipts defendant for value, and with full 
knowledge those facts. now contends that its title, thus 
superior that the defendant. owner merchandise may 
deprived the title thereto, except his consent, the ex- 
istence such faets will create estoppel against him assert his 
title. thief can convey title bona fide purchaser, nor can 
trespasser, other tortious taker merchandise convey good title 
thereto. However, one who secures title property fraudulent rep- 
resentations may convey good title bona fide purchaser. The vendor 
there estopped assert its rights. Here, its fraudulent representa- 
tions, the vendee persuaded the delivering carrier surrender the 
goods. That delivery was conscious, voluntary delivery, induced 
fraud, true is, but none the less delivery consciously and voluntarily 
made, delivery within the apparent scope the plaintiff’s agent’s 
authority. The goods were not stolen; they were not received the 
vendee result trespass, but consent delivery was fraudu- 
lently procured. follows that the purchaser from the vendee stands 
the position the purchaser from any fraudulent vendee, whose 
rights virtue the doctrine estoppel are well recognized 
being superior those the vendor parties privity with him. 
this situation would contrary the established law allow 
the plaintiff, who has purchased its title with full knowledge the 
facts, prevail against the bona fide purchaser, for, its act, through 
its agent, made possible the procurement the negotiable warehouse 
receipts and the sale thereof the vendee. 

find authorities case which the court 
pleaded bona fide purchaser for value from one who has wrong- 
fully obtained from the its agent, the conscious delivery 
the goods. 

court, therefore, finds the issues for the defendant. Judg- 
ment shall entered for the return the property, or, the 
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alternative, that the plaintiff shall pay the defendant the amount for 
which the same now rightfully the defendant, 
with interest thereon the rate designated the note held de- 
fendant from the date the receipt the warehouse receipts the 
defendant.’’ 


NOTE: are indebted Messrs. Newman, Poppenhusen, Stern Johnston, 
counsel for the Bank America, for sending copy the opinion the decision 
above referred to. 


DRAWER CHECK HELD LIABLE 


The drawer check liable the holder even though third 
person, who had agreed deposit sum money meet the check, 
failed live his agreement. was held Bartlett 
Henderson Bros., Inc., 140 Atl. Rep. 141, recently decided the 
Supreme Court Pennsylvania. 

affirming the lower court, the Supreme Court said part: 


affirm the following excerpt from the opinion the 
court below: 

affidavit shows that was expected the check would 
paid other things happened. kiting agreement 
plaintiff, defendant, and the Ocean County Co.] 
set up. Plaintiff was pay defendant $2,000; this was 
fendant was give plaintiff its check for $2,000; this also was done, 
and the check now suit. The Ocean County Co. 
was put defendant funds pay this last check; this was not 
done. [averment] made [in the affidavit] that, there was 
failure the part the company perform its contract, 
defendant’s check plaintiff was canceled. The obligation 
defendant therefore remains full foree, notwithstanding [the] con- 
[of law, averred the affidavit] that, because the agreement 
was made the interest the company [of which plaintiff 
was vice-president and director], there was obligation the 
drawer the check suit make good.’ 

agree with the court below that, even all the facts averred 
defendant were proved trial, including the failure the elec- 
company earry out its part the alleged ‘three-cornered’ con- 
tract, still binding instructions would have given for plaintiff. 
This being the judgment was properly entered against 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


AGREEMENT ALLOWING ACCESS SAFE 
DEPOSIT BOX 


Kirwan’s Administrator Citizens’ Union National Bank, Court 
Appeals Kentucky, 299 Rep. 1104 


agreement between two joint lessees safe deposit box 
and the bank the effect that, the event the death one 
the lessees, the survivor may have access the box without re- 
sponsibility the part the bank not contrary public 
policy but valid agreement this kind cannot 
modified the action one the lessees and the bank. 
order modify the agreement, all three parties must join. 
one the lessees dies and the survivor, pursuant the agreement, 
opens the box and removes property therefrom, the bank will not 
liable the administrator the deceased depositor. 


Action Mae Lee Kirwan’s administrator against Citizens’ Union 
National Bank. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 

David Castleman and Grover Sales, both Louisville, for 
appellant. 

William Marshall Bullitt and Leo Wolford, both Louisville, 
for appellee. 


TURNER, C.—Appellant’s intestate, Mae Lee Kirwan, 
died Louisville October 17, 1923. 

January, 1921, she had her own name rented from the 
Citizens’ Union Fourth Street Bank Louisville safety deposit 
box. She had sister, Katie Lee, who resided California, and 
April, 1921, while that sister was extended visit her 
Louisville, she relinquished the key the box rented January, and 
she and her sister Katie Lee jointly rented another box from the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 1110-1114. 
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same institution, and the time entered into between themselves 
and the bank the following written agreement: 

this day associate with Mrs. Katie Lee joint owner 
box numbered 3604. may enter same. the event 
the death either, the survivor may continue enter the box 
without any responsibility the part the Citizens’ Union Fourth 
Street Bank.’’ 


Mrs. Kirwan and Mrs. Lee each signed this agreement, which was 
left the custody the bank, and the same time key the 
safety deposit box was delivered each them. 

While still Louisville the extended visit her sister, Mrs. 
Lee Mrs. Kirwan upon two more when they 
visited and opened their joint box, but not made clear whether 
Mrs. Lee ever actually deposited any her own belongings the 
box. long time Mrs. Lee returned her home Cali- 
fornia, still having custody her key the deposit box. 

September, 1923, Mrs. Kirwan was taken hospital Louis- 
ville. While the hospital, and the 29th September, she 
sent officer the bank the following note: 

Ky., September 29, 1923. 

Ament: hereby order you take vault key box 
and before Mrs. Elsie Sandidge take charge the whole bonds 
you gave Mrs. Sandidge the right take,charge those four yes- 
terday. They will not let out here now, and this last 


request you. would have things different now. 
Mae Lee Kirwan.’’ 


appears from the evidence that the Mrs. Sandidge referred 
that note had been mutual agreement given custody certain 
bonds taken from the box for the purpose bearing the expense 
was thought would Mrs. Kirwan while the hospital. 
may inferred from the note whole that the writer not only 
suspected that she would not leave the hospital alive, but had some in- 
definable idea about changing the custody location the bonds 
that were the box. While she expresses the wish things 
different could now,’’ there nothing indicate how she would 
have changed the situation, but, the contrary, seems have been 
her idea that she could not then have changed the situation she 
tried. The original agreement was between the bank, her her 
sister, each with the other two, and plainly she recognized the fact 
that the bank alone could not change the existing agreement between 
the three without the assent her sister who was then California. 
Clearly, therefore, the bank, even this note might interpreted 
warning any kind, had power without increasing its liability 
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Mrs. Lee modify change the existing agreement between the 
three any respect, change the eustody the 
tents the box. Accordingly, the bank declined open the box, 
modify the existing status. 

the 17th October Mrs. Kirwan died the hospital, and 
the time there were $7,200 Liberty Bonds the box, and some 
few personal trinkets besides, the value which not made clear. 
wire was sent her sister the day her death, and the 
22nd October Mrs. Lee appeared Louisville. There had been 
administration upon the estate, and was not even known that 
time whether Mrs. Kirwan had left will. 

Between April, 1921, when the last deposit box was rented Mrs. 
Kirwan and Mrs. Lee jointly, and the date the death Mrs. Kir- 
wan, the Citizens’ Union Fourth Street Bank was consolidated with 
the appellee Citizens’ Union National Bank, and the latter had as- 
sumed the liabilities, and taken over the contracts and assets, the 
Fourth Street Bank. 

Accordingly, the 23rd October, Mrs. Lee, Mrs. Sandidge, and 
attorney employed Mrs. Lee, together with another who had 
agreed, their suggestion, qualify administrator, went the 
appellee bank after conference with the county judge look over 
the papers the box and ascertain whether not Mrs. Kirwan had 
left will. Mrs. Lee had her key, and signed the register, and under 
the contract she was given access the box, which was opened, and 
its contents gone over the four who were present. There some 
controversy whether Mrs. Lee that time carried away the 
$7,200 Liberty Bonds and the remaining contents the box, 
whether she, subsequent visit the box that same day, when 
accompanied only Mrs. Sandidge, did so; but certain that 
upon one the other these occasions she did the bonds and 
things away with her. 

that time there had been administration upon the estate, 
but two days thereafter the appellant Levy qualified administrator 
Mrs. Kirwan’s estate. 

This action the administrator against the appellee bank 
seeking recover the value the contents the box from it, upon 
the theory that the writing signed Mrs. Kirwan and Mrs. Lee, 
far gave the latter the box after the death 
Mrs. Kirwan, was null and void, and contrary publie policy, and 
violation the rights and that defendant, per- 
mitting Mrs. Lee the box after the death Mrs. Kirwan, 
acted without authority, and was grossly negligent. alleged that 
all the contents the box belonged Mrs. Kirwan, and that such 
was known the officers the bank, and the action based 
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upon the theory that, after Mrs. Kirwan’s death, the bank had 
right permit any other than her personal representative access 
the box. 

The answer the first paragraph denied some the material 
allegations the petition, and put issue the conclusions law 
drawn therefrom. 

the second paragraph relied upon the contract quoted 
complete protection from liability the plaintiff. Other defenses 
were made, but for the purposes this opinion they need not 

The trial court sustained demurrer the second paragraph 
the answer, and trial was had upon other issues made, and the jury 
returned verdict for the defendant. 

While several questions are discussed the briefs, our conclusion 
that the paragraph presented complete defense, and that 
defendant was entitled the trial the directed verdict for which 
asked, obviates the necessity discussing any but that question; 
for, whatever other error may have been made the trial court, 
should have been given the directed verdict, the judgment must 
affirmed. 

The contract between the three was clear, explicit, and not sub- 
ject misinterpretation. The two women, who were sisters, and the 
bank constituted the contracting parties; they were each contracting 
with the other two, the two sisters expressly provided for joint access 
the box, each agreeing with the other, and the bank agreeing with 
them both, that they should have such access, and they were each 
given keys the box with that agreement. The agree- 
ment for access the survivor after the death the other was 
part the contract, and, far this record discloses, may have 
been agreement between the sisters that the survivor should have 
the property the other that might the box the death 
the first; and the fact that Mrs. Kirwan obviously contemplated death 
while the hospital, and the same time made will, least 
give color the theory that there was some such agreement. 

The only question necessary pass upon whether this contract 
giving the survivor between the two sisters the right access 
the box, after the death the other, against publie policy. 
contract between individuals can only said against 
policy, when, apart from its illegality immorality, such 
nature that has tendency injurious the interest the 
public, and the courts will ordinarily act with great caution de- 
such contracts invalid. has been declared 
‘‘the principles under which the freedom contract and private 
dealing restricted law for the good the and 
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such publie policy expressed the state’s Constitution, its statutes, 
and its common-law rules defined its court last resort. 
Ballard Co. Bank Assignee Fidelity Guaranty Co., 150 Ky. 
236, 150 Ann. Cas. 1914C, 1208; Chreste Louisville 
Co., 167 Ky. 75, 180 49, 1917B, 1123, Ann. Cas. 
867; Hall Mfg. Co. Western Steel Iron Works (C. A.) 227 
588, 1916C, 620. 

the general policy the law permit great freedom con- 
tract between individuals, and private transactions involved such 
will not declared invalid against policy, the 
some apparent injury the welfare. Diamond 
Match Co. Roeber, 106 473, 419, Am. Rep. 464; 
Page Contracts, 678. 

the light these general and well-recognized principles law, 
and the light the general policy permit freedom contract 
between individuals where the interest not clearly violated, 
fail see that the contract question against public 
this state. was only contract, its final analysis, 
which two sisters, either the interest. economy, for other im- 
pelling personal reasons known them, jointly rented safety deposit 
box, and entered into agreement which the survivor might have 
access that box, and the bank controlling the deposit box was 
party that agreement. duty rested upon the bank under the 
terms the contract protect the contents the box from Mrs. 
Lee, and the contract being valid, and the bank, having done that 
which had right do, was not liable. 

results that the court erred against appellee sustaining the 
demurrer the second paragraph the answer, and consequently 
crred not sustaining appellee’s motion for directed verdict. 

Judgment affirmed. 


CONTRACT NATIONAL BANK REPUR- 
CHASE MORTGAGE NOT ENFORCEABLE 


Greene First National Bank Thief River Falls, Supreme Court 
Minnesota, 215 Rep. 213 


Under the Congress defining the powers national 
banks, national bank, selling real estate mortgage held 
the bank, has authority enter into contract repurchase 
the mortgage. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 702. 
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Action Greene against the First National Bank Thief 
River Falls. Verdict for plaintiff. From judgment for plaintiff, 
after the denial defendant’s motion for judgment notwithstand- 
ing the verdict, defendant appeals. Reversed. 

Theodore Quale, Thief River Falls, and Fowler, Carlson, Fuber 
Johnson and Ralph Comaford, all Minneapolis, for appellant. 

Chommie and Perl Mabey, both Thief River Falls, 
and Rowe, Crookston, for respondent. 


LEES, C.—This action founded alleged contracts made 
the defendant’s president when sold certain real estate mortgages 
the plaintiff. 

The complaint alleges that defendant agreed repurchase the 
mortgages whenever plaintiff requested defendant take them off 
his hands. The answer was general denial. The jury returned 
verdict plaintiff’s favor. The defendant moved for 
withstanding the verdict. The motion was denied, and from the 
judgment subsequently entered this appeal prosecuted. 

The defendant national bank. The authority such banks 
derived from the act Congress under which they are organized, 
being established law that they are instrumentalities the federal 
government, created for public purpose, are necessarily subject 
the paramount authority the United States, and that Congress 
the judge the extent the powers which should conferred 
them and has the sole power regulate and control them. Davis 
Elmira Savings Bank, 161 275, Ct. 502, Ed. 700; 
Easton Iowa, 188 220, Ct. 288, Ed. 452; State 
Clement Nat. Bank, Vt. 167, 944, Ann. Cas. 1912D, 22. 

The act Congress defining the powers national 
vides: 

addition the powers now vested law National 
banking associations organized under the laws the United States 
any such association located and doing business any 
population which does not exceed five thousand inhabitants, 
shown the last preceding decennial census, may, under such rules 
and regulations may the comptroller the 
act the broker agent for others making pro- 
loans real estate located within one hundred miles the 
place which said bank may receiving for such services 
reasonable fee commission: Provided, however, that such 


bank shall any guarantee either the principal interest 
any such Stat. 461, 753. 


the bar the defendant did not broker agent. 
made the loans for itself and they became part its assets. 
selling the mortgages defendant dealt with its own property. Never- 
theless think that defendant was prohibited the act from 
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guaranteeing payment the principal interest the loans. The 
words italicized indicate that was the policy Congress prohibit 
national banks from guaranteeing notes secured real estate mort- 
gages any case whatever. are right this the 
bank had authority enter into contracts for the repurchase 
such notes and mortgages, for the objections such are 
even greater than those one guaranty. 

Picha Central Metropolitan Bank, 161 Minn. 211, 201 
315, 203 617, was sought charge state bank with liability 
for the fraudulent representation its assistant the effect 
that plaintiff could any time return mortgages purchased from the 
bank and receive the amount due them. was held that the 
bank was bound the representation its officer whom had 
clothed with apparent ostensible authority sell its mortgages 

Eberlein Stockyards Mortgage Trust Co., 164 Minn. 323, 
204 961, was held that officer trust company, having 
express authority buy and sell securities, has implied power 
selling such securities bind the company contract re- 
purchase them demand, and the dangers attending the exercise 
such authority officers trust companies and banks were 
pointedly referred to. 


Farmers’ Savings Bank Crookston State Bank, 
169 Minn. 249, 210 998, involved guaranty loans made 
state bank broker and not its own account. was held 
that such guaranty was ultra vires, although state bank may guar- 
antee its own paper upon making sale thereof. 

None our decisions directly applicable the question are 
now considering, for the defendant not organized under the laws 
this state. 

People’s Bank Belleville National Bank Chicago, 101 
181, Ed. 907, was held that national bank, trans- 
ferring promissory note, may guarantee it; that pre- 
sumed that the vice-president had the power make such guaranty 
the name the bank and the bank estopped deny it; and 
that the retention the bank constituted acquiescence such 
act effectual would have been the most formal authorization 
afterwards. 

But guarantee commercial paper sold bank and con- 
tract repurchase real estate mortgages which the bank has sold 
stand different footing. was said Eberlein Stockyards 
Mortgage Trust Co., supra, agree repurchase demand and 
face value securities the bank sells subjects contingent 
liability, the sudden maturing which, the demands 
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large number purchasers, may easily absorb its capital in- 
stantaneously. Paraphrasing the language Farmers’ Mechanics’ 
Savings Bank Crookston State Bank, supra, may said that 
every bank charged with duties the public. bank more 
than mere private corporation for pecuniary profit. 
bank under the supervision the federal authorities. contract 
repurchase real estate mortgages which the bank has sold 
defiance safe banking, tends injure the depositors the bank, 
and contrary policy. 

The power contract for the repurchase loan secured 
real estate mortgage not expressly conferred the National 
Banking Act. Neither incidental those expressly conferred. 
California Nat. Bank Kennedy, 167 362, 371, Ct. 831, 
Ed. 198, case dealing with the acquisition national 
bank stock another was held that such banks 
not possess the power deal stocks, and that implied 
prohibition against such dealings resulted from the failure Con- 
gress grant the power. That doctrine applicable here. National 
banks are not expressly authorized make such contracts de- 
fendant alleged have made. The failure grant the power 
negatives its existence, for the power such nature that 
not inferred the absence language clearly indicating 
its existence. 

For the foregoing reasons hold that, even though the alleged 
contracts were made, they cannot enforced against the bank. 

have not overlooked the argument that the defendant 
estopped from asserting its lack authority make the alleged 
that plaintiff paid his money defendant 
the faith the contracts and that defendant has received and en- 
joyed the benefits thereof, nevertheless there estoppel, for 
firmly settled the federal decisions that contract made 
corporation byond the scope its powers, express implied, 
proper construction its charter, rendered 
enforceable the application the doctrine estoppel. Thomas 
West Jersey Ry. Co., 101 71, Ed. 950; Central Transp. 
564, 581, Ct. 1173, Ed. 265; California Nat. Bank 
Kennedy, supra. 

feel bound follow the rule the federal courts case 
like this involving made corporation deriving its 
powers from act Congress and subject the paramount au- 
thority the United States. These views lead the conclusion that 
the judgment erroneous and must reversed, and ordered. 
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RIGHT RECOVER AGAINST BANK LOST 
DELAY BRINGING SUIT 


Behringer City Nat. Bank, Court Civil Appeals Texas, 296 
Rep. 674 


check deposited the plaintiff bank for collection was 
forwarded that bank the defendant bank. The defendant 
was guilty negligence mailing the check the issuing bank. 
The latter bank marked the check but made remittance, 
and short time thereafter failed. The defendant charged the 
amount the check back the forwarding bank and the latter 
charged the amount back the plaintiff. The plaintiff later 
brought suit against the defendant bank recover for the dam- 
age the bank’s negligence. The suit was brought more 
than two years and less than four years after his cause action 
against the bank accrued. The defendant bank contended that 
the action was barred the two-year statute limitations, which 
provides that action for debt where the indebtedness not 
evidenced contract writing must commenced within 
two years after the cause action accrues. The plaintiff, the 
other hand, contended that his rights were governed the four- 
year statute limitations, providing that action for debt 
where the indebtedness evidenced founded upon any con- 
tract writing must commenced within four years after the 
action was held that the cause action, 
being for damages resulting from the bank’s negligence and not 
being based either the check the indorsement thereon, was 
not for indebtedness evidenced founded upon con- 
tract writing and was therefore governed the two-year 
rather than the four-year statute limitations. And the 
plaintiff had failed bring his action within two years was 
barred from recovering. 


Action Dell Behringer against the City National Bank and 
others. Judgment for defendant named, and plaintiff appeals. 
firmed. 

See, also, 241 1092, and 113 Tex. 415, 257 206 

Fischer Fischer, Wichita Falls, for appellant. 

Bullington, Boone, Humphrey King, Wichita Falls, for 
appellee. 

HALL, J.—This was tried the court below upon 
agreed statement facts prepared under art. 2177, copy 
which, properly authenticated, the statement facts filed 
this court. 
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bearing upon the issue presented here, the following are the 
material facts: 

June 1920, the Thrift Waggoner Bank for value issued 
the appellant, Behringer, its cashier’s check the sum $3,152. 
Said check with the indorsements thereon follows: 


Texas June 1920 (via Burkburnett). Pay the order Deil 
Behringer $3,152.00 three thousand one hundred fifty-two dollars. 
Cashier’s check. 

Indorsed 

Behringer. 

the order the City National Bank, Wichita Falls, 
Texas. June Ist, 1920. Tillman County Bank, Granfield, Oklahoma. 

the order any bank, banker, trust company. Prior 
indorsements guaranteed. June 1920. City National Bank 
Commerce, Wichita Falls, Texas.’’ 


the same day Behringer deposited the check for collection with 
the Tillman County Bank Grandfield, Okl., receiving thereon the 
sum $400 cash, and upon the books that bank for the 
remainder. The Tillman county bank issued him the following de- 
posit slip: 


the Tillman County Bank, Grandfield, Okl. 
Behringer. 6—1—1920. Thrift, Texas, $3,152; cash 


the back the slip the following: 


slip duplicate deposit left with for your 
not negotiable, therefore, lost harm done. thank you 
for your patronage, and want you return this slip once 
not will gladly correct the same. All deposits are 
guaranteed the state guarantee law, for protection. 
County Bank, Grandfield, 


The appellee bank, then operating under the name the City 
National Bank Wichita Falls, Tex., was the the 
Tillman County Bank, and the same day the Tillman County Bank 
stamped its indorsement across the check, and forwarded it, together 
with other items, mail the appellee bank. The appellee received 
and accepted the check for collection June 1920, and the 
usual course its business stamped across the back said check, 
follows: 


the order any bank, banker trust company. Prior 
indorsements guaranteed. June 1920. City National Bank Com- 
Wichita Falls, 
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The indorsements both said receiving banks were stamped 
upon the back the check accordance with the usual custom 
said banks handling such items for June 1920, 
the appellee bank advised the Tillman County Bank writing the 
receipt and acceptance said check, together with other items for 
such advice and receipt being upon printed post card, 
mailed the Tillman County Bank, and words and figures 
follows: 


National Bank Commerce, Wichita Falls, Texas, 
6—3—1920. Your favor received. credit your account: 


19,098.52 
5,941.17 


checks, drafts, items, and other papers received this bank 
deposit for eredit collection are taken the risk owner 
depositor. This bank, agent for the owner depositor, will for- 
ward same collecting agents out the city, but should said 
lection agents convert the proceeds remit checks drafts which 
are thereafter dishonored, the amount for which credit has been given 
will charged back the owner’s depositor’s account, and the 
dishonored paper delivered the owner. 

bank assumes responsibility for the negligence default 
indirectly collecting agents for loss the mails, and 
reserves the right send all items for collection its regular 
special correspondents, nor will responsible for failure its 
agents protect items. 

drafts are allowed three days’ grace Texas. 

taken are subject the conditions named above. 

Shepherd, 


Everything upon the receipt card was printed except these nota- 
tions: 


—and the initials the bank’s agent. 

After the appellee bank had received the said check, failed 
use diligence the presentation same the Thrift Waggoner 
Bank, and was guilty negligence mailing the check the issuing 
bank, when there was another bank Thrift, Tex., which might 
have been sent. Upon receipt the check, the Thrift Waggoner 
Bank, June 1920, stamped but made 
therefor the appellee bank. June 18, 1920, the Thrift Waggoner 
Bank became insolvent and closed its doors. that date the ap- 
pellee bank, not having received the remittance from the Thrift Wag- 
goner Bank, charged the amount the check back the account 
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the Tillman County Bank, which last bank turn charged the amount 
the appellant. 

The plaintiff’s petition was filed the 28th day May, 1924, 
more than two years and less than four years after its action 
against the appellee bank accrued. The statement contains stipula- 
tion counsel that, the Tillman County State Bank should 
the sum $400 originally paid appellant, then appellee will repay 
him the sum $200 with per cent. interest thereon from June 
20, 1920. 

Several other parties were made defendants upon the allegation 
that they were interested the Thrift Waggoner Bank, 
dismissed his suit them before the trial. 

The appellee bank proper pleading interposed the defense 
the statute limitations two years. Upon trial the court 
without the intervention jury, judgment was rendered against 
hence this appeal. 

One proposition submitted follows: 


defendant having acknowledged writing the 
the appellant’s check for presentation the drawer for payment, 
and the check itself being written instrument, this suit being for 
damages against the defendant for the amount the which 
the plaintiff lost because the negligence the defendant pre- 
senting the same the drawer for payment, governed the four- 
year statute 


being admitted that appellee was negligent and liable, and 
the only defense being that limitations, this proposition presents 
the only contention for determination. 

This met this check before, and tackled some the 
legal problems growing out its meanderings (241 1092), and 
fell outside the breastworks. 113 Tex. 415, 257 206, 
1302. deciding that contest the Supreme Court declared 
that the appellee bank was the agent appellant, Behringer, for the 
purpose collection. This relation was created operation law 
upon acceptance the check for collection appellee, and im- 
mediately implication contract arose between Behringer and 
appellee that the latter would exercise due diligence the matter 
The postal card receipt which appellee sent the Tillman 
County Bank was not the contract between Behringer and appellee; 
was like pass book deposit slip, merely some evidence it. 
Stark Long (Tex. Civ. App.) 270 1095. There not scrap 
writing this record signed appellee evidencing promise 
pay Behringer the amount the check, even had succeeded 
its effort collect it. The promise under such cirsumstances would 
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arise implication law; its duty resting upon the fact that 
had and held funds belonging the appellant. 

The appellant insists that, since his suit was commenced within 
four years after his cause action accrued, his rights are governed 
the provisions art. 5527, follows: 

shall commenced and prosecuted within four years 
after the cause action shall have accrued, and not afterwards, all 
actions suits court the following Actions for 


debt where the indebtedness evidenced founded upon any 


the other hand, the appellee bank contends that his rights are 
limited the provisions art. 5526, follows: 

shall commenced and prosecuted within two years after 
the cause action shall have accrued, and not afterwards, all actions 


debt where the indebtedness not evidenced contract 


The amount which appellant would entitled 
action this character not necessarily the face the check. His 
damages would measured the actual loss resulting from the 
negligence the bank. 623, 624; People’s National Bank 
Brogden, Tex. 360, 1098; Id. (Tex. Civ. App.) 
601; Collin County National Bank Turner (Tex. Civ. App.) 167 
165. 

stated the appellant’s proposition, this suit for damages 
resulting from the negligence the appellee, and sense the 
action based upon either the check the indorsement placed thereon 
appellee. The suit course not based upon the postal 
which appellee mailed the Tillman County Bank, acknowledging 
receipt the check. 

Appellant cites the following cases support his contention 
that the check, its indorsement appellee, and the postal 
constitute written evidence the contract. Supply Co. 
Waggoner (Tex. Civ. App.) 283 Laredo Electrie 
Co. United States Light Co. (Tex. Civ. App.) 
310; Groos Co. Brewster, Tex. Civ. App. 140, 359; 
Fidelity Casualty Co. Callahan (Tex. Civ. App.) 104 1073. 
These are not point. the Fidelity Casualty Co. Case 
the action was upon insurance policy which was based upon 
application. These instruments evidenced the liability the insurer 
pay, and the suit was based upon the implied the 
Republie Supply Co. Case, Waggoner and Green, the directors’ 
meeting, had expressly agreed take over the assets the insolvent 
company and pay its debts. This agreement which the company 
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was party was entered upen the minutes the corporation, and 
the action that case was based upon this express contract. the 
instant case the appellee has never agreed pay the check. the 
Laredo Case there was express order for the fans, and the 
suit was for the purpose recovering their value. the other case 
Groos Co. had written the bank authorizing pay Brewster’s 
drafts, and the correspondence impliedly bound themselves 
writing protect the bank doing. 

cannot seriously contended that the stamped indorsement 
appellee bank, upon the back the check, rendered liable ap- 
pellant for the amount thereof, the absence its collection. The 
record shows that Behringer deposited the with the Tillman 
County Bank for collection. While that bank advanced him $400 
way loan, did not purchase the check, but received for 
only, and Behringer knew that had been forwarded 
appellee not for sale, negotiation appellee, but held 
for collection only. Whatever the language the indorsements 
placed upon the check the banks, the light these facts, such 
indorsements were restrictive, and neither bank was liable for the 
the check. Tradesmen’s State Bank Ft. Worth Elevators 
Co. (Tex. Civ. App.) 214 656; Gregory Sturgis National 
Bank (Tex. Civ. App.) 66. Since appellant had not sold 
the check the Tillman bank, but had merely indorsed said 
bank for collection, the beneficial ownership the check remained 
him. Brannans’ (4th Ed.) pp. 316, 317. That bank had 
turn indorsed the appellee for the same restricted purpose. 
Appellee’s indorsement before sending the Thrift Bank was 
likewise restricted indorsement. Tradesmen’s State Bank Ft. 
Worth Elevators Co., supra. The indorsements both banks were 
governed art. 5934, 36, and, under the provisions 
tion that article, appellee acquired only such rights 
Tillman County Bank had, which was collect the check and charge 
for its services. Even though the language the 
ment did not show that was restricted, nevertheless, the fact that 
all parties knew that was indorsed for collection left the ownership 
the check with appellant. 368, and note 89, and 
thorities cited. Therefore appellee bank could not held liable upon 
its indorsement. 

The plaintiff’s action simply one recover damages reason 
the bank’s negligence performing the duty imposed upon 
law collecting the check. The action sounds tort rather than 
Michie, Banks and Banking, 1501; Jefferson County 
Savings Bank Hendrix, 147 Ala. 670, So. 295, (N. 
S.) 246; Wood Lim. 177, 187d (2), 187d (3). 
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statute limitations begins run against the negligent 
bank from the time its failure act, the gist the action being 
negligence breach duty and not the consequent 

The judgment affirmed. 


TRANSFER BANK’S ASSETS SECURE 
PUBLIC DEPOSIT HELD VALID 


Andrew, State Superintendent Banking, Odebolt Savings Bank 
Odebolt, Supreme Court Iowa, 214 Rep. 559 


County, la., the Odebolt Savings Bank was designated public 
depositary and was required bond the sum 
$20,000 with sureties. This was done under the 
visions regulating the deposit funds. The bond was ex- 
ecuted. Thereafter the county treasurer and the board super- 
visors demanded additional security and the bank assigned and 
transferred the county treasurer security two notes for $5,000 
each, and mortgage certain real estate. The bank later 
insolvent and the superintendent banks brought this action for 
the purpose having the transfer the notes and mortgage set 
aside. contended that the officers the bank were without 
authority assign transfer any the assets the bank 
additional for money deposited with 
was held that the county had the right take 
addition the bond required law where deposit had been 
made before such security was given; and that the officers 
the bank had the right transfer the notes and mortgage the 
county. Therefore the transfer the notes was valid. 


Plaintiff appeals from judgment overruling motion dismiss 
action set aside transfer promissory notes savings 
bank the county treasurer made security for payment 
deposit. Affirmed. 

Ben Gibson, Des Moines, and Currie, Sae City, 
for appellant. 

Walter, Sae City, and Helsell, Odebolt, for 
appellees. 

PER action equity set aside the 
transfer and assignment two promissory notes for $5,000 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 343. 
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together with mortgage upon certain real estate County 
Cobb, county treasurer, the Odebolt Savings Bank, se- 
for deposit the public funds Sac County. The case was 
disposed the district court demurrer the answer. Prior 
the deposit the county treasurer public funds the Odebolt 
Savings Bank, the board supervisors Sac County passed ap- 
propriate resolution authorizing such deposit and requiring the 
tion bond the sum $20,000. bond was executed the 
10th day January, 1925, duly filed the office county auditor, 
and approved the proper officers. Prior the 10th day Janu- 
ary, 1925, the date the assignment and transfer the notes and 
mortgage, the board supervisors Sac County and the county 
treasurer demanded additional the Odebolt Savings Bank. 
Instead giving additional bond, the bank assigned 
ferred the notes and mortgage the county treasurer already 
stated, who received the same, caused the same recorded the 
office the county recorder and duly filed the office the county 
auditor. The bank closed its doors January 12, 1925, and its affairs 
were immediately taken over the superintendent banking 
receiver. This action prosecuted the superintendent banking 
for the purpose having the transfer and assignment the funds 
and mortgage set aside and for the recovery thereof for the use and 
benefit the depositors the bank. 

The sole contention appellant that the officers the savings 
bank were without power authority assign transfer any 
the assets the bank additional security for public money de- 
posited therewith. 

Section 7404 the Code and succeeding sections make the duty 
the county treasurer deposit public funds banks designated 
himself and the board supervisors appropriate resolution 
entered record upon the execution and filing bond 
amount fixed the board, with sureties approved 
them. appropriate resolution was passed the board super- 
visors Sae County designating the Odebolt Savings Bank 
depositary and requiring execute bond the penal sum 
$20,000, with sureties required law. bond the sum 
$20,000 was executed officers the bank sureties. deposits 
were made the county treasurer after the assignment and transfer 
the note and mortgage question. One the propositions urged 
appellant this connection that neither the county treasurer 
nor the board supervisors possessed authority receive accept 
bills receivable the bank security for the deposit funds. 
The statute prescribed how depositaries may selected and 
the form and kind security necessary given such de- 
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positary. This method exclusive and must followed. 
however, does not necessarily restrict the power bank, which has 
already become indebted the county for the deposit 
money, secure the payment thereof any other manner. The 
notes and mortgage could not accepted the county treasurer 
the board supervisors leu bond for the purpose 
completing arrangement between the county and bank 
depositary funds, but where deposit has already been 
made and the relation and debtor created, there would 
seem legal reason why the county may not accept any form 
security for the payment thereof that the debtor able give. 
The ultimate question, therefore, the is: Had the officers the 
Odebolt Savings Bank power authority remove from its bills 
receivable the notes and mortgage and transfer them the county 
collateral security for the payment the indebtedness the 
bank thereto? 

Section 9222 the Code authorizes state and savings banks 
indebtedness liability for necessary expenses managing 
and transacting their business for deposits and pay depositors, 
provided that, pursuance order the board directors 
previously adopted other liabilities not excess amount equal 
the capital stock may 

not claimed that the transfer and assignment was made upon 
the authority previously adopted the board the 
bank. This section both authorization and limitation upon the 
power the bank. Under the express authority this statute, state 
and savings banks may contract indebtedness liability for de- 
posits and pay depositors. would seem quite undebatable that 
the bank might, under the authority thus conferred, have sold 
bills receivable others for the purpose raising the 
necessary amount with which pay the county deposits. so, 
there any logical reason why the bank may not legally transfer any 
portion its assets good faith the county any other depositor 
payment security for deposits funds? What 
was attempted the present instance was the part the county 
obtain for the deposits funds held the bank 
and the bank give sufficient security therefor. The case falls 
squarely within our holding Richards Bank, Iowa, 
707, 294. think the court rightly sustained the trans- 
action and held the transfer and assignment the notes and mort- 
gage was valid and within the authority the bank make and 
the Commercial Bank Trust Co. Citizens’ 
Ann. Cas. 1915C, 166, based upon somewhat different statute 


4 
‘i 
ry, 
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and presents the view the Kentucky Court Appeals which, 
conflict with the holding this court the Richards Case, cannot 
followed. 

The judgment affirmed. 


DEPOSITOR NOT ENTITLED 
POSIT AGAINST NOTE ANOTHER 
PARTY 


Clarkson Peurifoy, Supreme Court South Carolina, 140 
Rep. 262 


attorney deposited funds belonging client bank 
and the bank issued certificate therefor, bearing interest 
per cent. The deposit was made with the client’s knowledge. 
was made for the purpose inducing the bank make loan 
the firm Clarkson Bros., another the attorney’s clients, but 
the certificate deposit was not placed with the bank security 
for the note Clarkson Bros. The note bore interest per cent. 
The bank became insolvent and attempt was made set off the 
deposit against the note. was held that this could not done 
the depositor’s rights were way affected the liability 
Clarkson Bros., and she had such equitable rights the loan 
made the bank Clarkson Bros. would entitle her the 
set-off. 


Action John Rice and others against the City Columbia 
and others, which James Peurifoy was appointed receiver and 
which Clarkson and another, doing business Clarkson 
Bros., and another, filed petition against the receiver. From de- 
eree for respondent, petitioners appeal. Affirmed. 

The decree the circuit court follows: 


ing business Clarkson Bros., and Mrs. Arthur deJersey, 
against James Peurifoy, receiver American Bank Trust Com- 
pany, for the purpose offsetting against note and indebtedness 
Clarkson Bros. American Bank Trust Company 
deposit the same bank which belonged Mrs. deJersey. 

proceeding was brought the original cause John 
Rice al. against the City Columbia al., and there little dis- 
pute about the facts, which the court finds be: 

That about July 1925, Wm. Anderson Clarkson, who 
was attorney for Mrs. Arthur deJersey and had his hands such 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 626. 


THE BANKING LAW JOURNAL 199 


attorney some her funds, made arrangement with American 
Bank Trust Company, through Pope Matthews, chairman its 
board directors, which deposited with said Bank Trust 
Company the sum $2,000 the funds and moneys his 
Mrs. deJersey. For this deposit took certificate deposit from 
this bank, and the original certificate appears have been issued 
Mr. Clarkson without any other designation. This certificate was pay- 
able his order return the certificate, and bore interest the 
rate per cent. allowed remain six months. 

the same time Clarkson and Clarkson, two 
brothers, who are engaged business under the name Clarkson 
Bros. Lugoff, C., through said Wm. Clarkson, their 
attorney, borrowed from American Bank Trust Company the sum 
$2,000, and gave their note. Apparently the original was signed 
them individually, and was payable days after date. 

The testimony Wm. Anderson Clarkson that would 
not have made the deposit except for the agreement the bank 
make the loan his brothers, and that the loan would not have been 
made except for the deposit, and that there was implied agree- 
ment condition that the deposit should remain long the loan 
stood open. this Pope Matthews, with 
whom the negotiations were had. Mr. Clarkson also testifies that 
told his client about the proposed deposit and that was for the pur- 
pose obtaining loan credit for another client his. 

deJersey testified substance that told her about his 
contemplated deposit and that she knew was advance some in- 
terest some client, but she did not know who; that she asked Mr. 
Clarkson the bank was safe, and upon his assurance that was, 
she consented the deposit. 

the end the three months, wit, about the 5th 
day October, 1925, the note was renewed and the certificate de- 
posit was renewed, such renewal bearing date October 1925. The 
certificate deposit was not renewed after said date, but the in- 
terest the same was paid January 1926, and April 1926, 
appears indorsement credits thereon, apparently made the 
handwriting some employee the bank and signed Wm. An- 
derson Clarkson, attorney. 

the deposit was renewed October 1925, 
was issued the name Wm. Anderson Clarkson, attorney, and 
was payable the order himself attorney, return the 
properly indorsed. This certificate deposit indorsed 
the back, ‘Pay the order Mrs. deJersey, Wm. Anderson 
Clarkson, attorney.’ Near the bottom the back also indorsed, 
‘Mrs. Arthur deJersey’; but this last indorsement was put 
after the closing American Bank Trust Company. 

deposit was retained Mr. Clarkson attor- 
ney for Mrs. deJersey, and was kept with and among her papers. 

the time the note was renewed October, 1925, was 
renewed for days and was signed Clarkson Bros., Clark- 
son, and indorsed the back Clarkson and Clark- 
son, the two brothers who composed the firm. was renewed there- 
after each days until January, 1926, when was renewed for 
days and again April 1926, when was renewed for days. 


a 
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And this last note the hands the receiver and set the 
answer the receiver way counterclaim upon which asks 
judgment against Clarkson Bros. firm and individual. 

Mr. Wm. Anderson Clarkson also testified that the firm 
Clarkson Bros. was perfectly solvent and able pay its indebtedness. 
There evidence that the certificate deposit was really held 
any time American Bank Trust Company security for this 
note, and Mrs. deJersey did not know the creation the indebted- 
ness Clarkson Bros., and certainly did not consciously give her 
assent the use her certificate deposit such security. 

all the evidence the case and under the law the 
understands it, the opinion that right set-off exists 
this The debts are not mutual and did not exist the same 
rights. allow this certificate deposit thus offset and paid 
full would allow advantage this depositor over the great 
mass depositors and violate the rule equity which the 
nal rule Court Equity the distribution the assets in- 
solvent corporations. 

therefore adjudged that James Peurifoy, receiver 
American Bank Trust Company, have judgment against 
Clarkson and Clarkson, individually and partners under the 
firm name Clarkson Bros., for the sum $2,157.33, being the prin- 
cipal, together with interest thereon the rate per cent., 
vided the note from its maturity, July 1926, this date, June 
29th, and for the further sum $100, which adjudged 
reasonable attorney’s fee for the attorney for said receiver, and for 
the this action, together with interest from this date 
ing law. Further, that Mrs. Arthur deJersey entitled, 
depositor said bank, share pro rata with all other depositors 
the dividends declared said bank upon her 


Anderson Clarkson, Columbia, for appellants. 
Robinson, Columbia, for respondent. 


STABLER, J.—The appeal this case presents but one question: 
deposit, which induced the bank make loan $2,000 
per cent. another person, entitled, the bank 
quently failed, equitable set-off the two claims, one against 
the other? 

statement the agreed facts set out full the 
the which will reported. 

admitted that the loan (deposit?) made Mrs. deJersey 
the bank was condition required the bank for its making the 
loan Clarkson Bros.; but Mrs. deJersey did not place her cer- 
tificate deposit with the bank security for the Clarkson 
nor did she become any way responsible for its payment, and 
the Clarksons had become insolvent and unable meet their note, 
the bank would have been the sole loser. Mrs. deJersey could have 
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any time assigned her deposit another, without 
reference the Clarkson loan. 

The that the bank received per cent. more the loan 
made than was paying Mrs. deJersey does not avail 
though her attorney and agent was also acting for Clarkson Bros., she 
did not make loan direct them per cent., the inference being 
that she considered loan the bank per cent. the more 
desirable. 

Under the arrangements made, the bank took whatever risk there 
was making the loan Clarkson Bros., charging per cent. 
interest had right do; and failure the Clark- 
sons pay their note, Mrs. deJersey’s loan the bank would 
way affected, she would have the right upon the bank 
for payment full and the bank would compelled respond. 

the face these facts—it being stated the appellants that 
Clarkson Bros. can and will pay the whole amount due their note 
—Mrs. deJersey argues that she entitled reach the bank’s asset, 
the Clarkson note, under the doctrine equitable set-off. 

think the contention without merit. not claimed that 
there could legal set-off, the debts are not mutual ones existing 
between the same parties the same right Armstrong, 146 
507, Ct. 150, Ed. 1062); equally clear the 
court that, equity, the set-off should not allowed, for the reason 
that the facts show that the rights Mrs. deJersey were way 
affected the liability the Clarkson Bros., and that she had 
such equitable rights the loan made the bank them would 
entitle her the set-off claimed. 

The decree the cireuit court affirmed. 


DEPOSIT CERTIFICATE NOT PROTECTED 
DEPOSITORS’ GUARANTY FUND 


State rel. Spillman, Atty. Gen., Security State Bank Eddy- 
ville, Supreme Court Nebraska, 216 Rep. 169 


July 1923, the plaintiff cashed deposit 
issued the State Bank Eddyville and deposited the 
proceeds, amounting $4,014.63, his with 
that bank. interest was paid this August 
1923, the bank issued the plaintiff certificate the sum 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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$5,000 and the plaintiff delivered the bank check for that 
amount. The although dated August 1923, bore 
interest the rate per cent. per annum from July 
matured six months after date. The certificate 
pursuant arrangement made August 4th. The bank 
subsequently became insolvent, and the plaintiff presented claim 
against the depositors’ guaranty fund for the amount the cer- 
This claim was disallowed the ground that the cer- 
bore interest excess the rate allowed law, that is, 
per cent. per annum, and was therefore, not within the 
tion the depositors’ guaranty fund. Upon appeal the order 
disallowing the claim was affirmed. 


Proceeding the State, Spillman, Attorney General, against 
the Security State Bank Eddyville, which Clearly was ap- 
pointed receiver and which George Johnson presented claim. 
From order disallowing the claim against the state depositors’ 
guaranty fund, the claimant appeals. Affirmed. 

See, also, 214 293. 

John Miller and Randall, both Kearney, for appellant. 

Skiles, and Horth, Cleary Suhr, Grand 
Island, for appellee. 


EBERLY, J.—This appeal from order the district 
for Dawson County, Neb., disallowing claim favor the 
plaintiff and against the depositors’ guaranty fund the sum 
$5,000. 

The following facts are disclosed the For number 
years the plaintiff had deposits with the Security State Bank 
Eddyville. These were evidenced the usual form certificates, 
upon all which interest excess per cent. per annum had 
been received plaintiff. Plaintiff claims that the excess interest 
had been promised and paid him the officer charge the bank 
his private However, there question but what the 
excess interest was, fact, paid the bank and plain- 
tiff’s During this period time plaintiff also carried 
checking account with this bank upon which interest was ever 
promised paid. July 1923, there was balance this 
eount $1,132.44. that date plaintiff cashed certificate de- 
posit issued him this bank and deposited the proceeds amount- 
ing $4,014.63 his account, making total then that 
account $5,147.07. August 1923, representative the 
bank entered into agreement with the plaintiff the terms 
which plaintiff was take out certificate deposit the sum 
$5,000 and receive interest thereon from July 1923, per 
cent. per annum. Pursuant this arrangement check was drawn 
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the plaintiff and the certificate was issued the bank return 
therefor the plaintiff. This certificate deposit thus issued 
the bank bore interest according its express terms, per cent. 
per annum from July 1923, was dated August 1923, and 
matured six months after date. 

The court denied recovery against the depositors’ guaranty 
fund, and that ruling applied the $5,000 certificate deposit 
the matter presented for determination this court. 

Section 8008, Comp. St. 1922, provides: 


banking corporation transacting banking business under 
this article shall pay interest deposits, directly indirectly, 
greater rate than five per cent. per 


This court committed the doctrine that deposit made 
violation this statute thereby removed from the protection 
the depositor’s guaranty fund. The controlling question here pre- 
sented is, Does the certificate deposit, dated and actually issued 
pursuant contract arrangement first made and entered into 
August 1923, payable six months after date, stipulating its face 
for interest per cent. per annum from July 1923, violate the 
statute before us? Obviously the effect the arrangement 
secure for the depositor approximately per cent. interest for the 
six months during which the bank entitled hold the deposit. 
would follow therefore that the transaction before inhibited 
the terms the statute, and that the ruling the district court 
right. 

have not overlooked the authorities cited the plaintiff 
sustain his position, viz.: Ewing Howard, Wall. 499, Ed. 
293; Ansley Bank Piedmont, 113 Ala. 467, So. 59, Am. 
St. Rep. 122; Graham Chubb, Mich. 417. must noted, 
however, that none these authorities construe statutes similar 
the one before us. And, indeed, the principles which they announce 
not appear sustain the position support which they are 
cited. 

Ewing Howard, supra, the judgment was for the plaintiff 
the court below. The defendants that court sued out writ 
error and removed the cause the Supreme Court the United 
States. The principal reason urged the Supreme Court for the 
reversal the judgment the court below was: 


the first note the bill exceptions illegal, 
because the makers the same promised pay interest the prin- 
cipal the rate ten per cent. per annum, commencing the com- 
putation two months and half before the date the 
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discussing the question presented, Justice Clifford, 
ing the opinion the court, said part: 


for the defendants that the contract usurious, 
and that, inasmuch the loaning money greater rate in- 
terest prohibited law, and the violation the provision de- 
misdemeanor, the contract expressed the note 
illegal, and that the judgment should have been for the defendants, 
Suppose admitted that the presumption contended the 
defendant, that the note was given for the loan money, and that 
the contract illegal, still the presumption not one, 
the note may have been given for the purchase goods, chattels, 
lands, and the bargain may have been made the property 
actually transferred the exact day specified the note, the 
time from which the interest computed. Promissory notes, 
given under those though bearing interest anterior 
their date, are neither usurious nor illegal, unless the day de- 
the contract from which compute the interest anterior 
the actual date the transaction and the transfer the subject 
matter the purchase and sale, and quite clear that promis- 


sory notes such case, between the original parties, are open 


Under these facts the Supreme Court the United States, view 
the reasons advanced, sustained the judgment rendered upon this 
note. 

the case here presented, admitted that the date the 
actual transaction was August 1923. would appear that the 
announced the decision quoted are not point, and, 
indeed, might considered reasoning opposed defendant’s 
position. 

Ansley Bank Piedmont, supra, have situation similar 
the ease last fact, the reasoning the Alabama court 
plainly appears the following paragraph that opinion: 


plea usury objectionable. The note was given for the 
land. There was question the loan “of money 
the transaction. may that the notes written represent truly 
the purchase price agreed upon. does not follow matter 
law that note antedated usurious. Much depends upon the 
nature the transaction and the intention the parties. the 
note was antedated, merely avoid the law usury, 
usurious, but facts ‘should averred,, followed averment that 
was done with usurious 


view the the transaction and the intention 
the reflected the record the instant case, can 
hardly said that Ansley Bank Piedmont, supra, sustains ap- 
pellant’s contention. 
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Graham Chubb, supra, more nearly point. that 
the Supreme Court Michigan, under the facts before them, and 
construing the statutes that state controlling that subject, held: 


nothing prevent parties note from allowing back 
interest upon the debt the same rate that would lawful for the 


However, view the facts the present record, are not 
able say affirmatively that the district court erred its 
that the acts plaintiff the transaction and the de- 
posit, itself, was but device for avoiding the terms our statute. 

fact, are adopt the conclusions that the authorities 
the subject usury are controlling, the case Vail Van Doren, 
ease this held: 


parties contract for the loan money the highest rate 
interest allowed the law, and the note other evidence in- 
debtedness made bear interest from date and dated time 
prior that when the borrower receives the money, device 
usury, and the money was not withheld from investment 
otherwise set aside for the use the borrower during the period be- 
tween the date the note and payment the money, the transac- 
tion tainted with usury.’’ 


the present case the certificate July 1923, the proceeds 
which entered into the checking account, bore interest excess 
per cent. was collected from the bank the plaintiff, 
did not renew the certificate, but placed the moneys received his 
checking doing retained the absolute disposition 
obligation permit the bank retain its possession. July 
1923, the deposit made that date was manner set aside 
for use the defendant bank time deposit. His then contract 
secured him interest. Such first came into being 
August 1923. Prior that time the rights the parties were 
fixed the facts surrounding the deposit. August 1923, 
new deposit was made and new rights were created, and separate, 
distinct and arrangements were entered into. One 
the essential facts the changed relation was, that the terms 
new contract the plaintiff was receive months’ interest 
per cent. for six-month deposit. This arrangement, under the 
this case, was plainly within the reason well 
within the express prohibition the statute quoted. 


Therefore, the district court was right, and its judgment 
Affirmed. 
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HOLDER ENTITLED RECOVER TRADE 
ACCEPTANCES 


Pacific States Automotive Finance Corp. Addison, Supreme Court 
Idaho, 261 Pac. Rep. 683 


The defendant executed three trade payment 
for certain washing machines purchased from the Cascade 
Products Co. The machines were purchased under contract pro- 
viding that only such representations, agreements, and covenants 
were set forth the contract were valid and would recog- 
nized. The acceptances were transferred the plaintiff 
tion which brought action thereon. The defendant contended 
that the were obtained fraud, alleging that certain 
misrepresentations were made the agent the com- 
pany through whom the machines were purchased. was held 
that this was not good defense since any representations 
promises made such agent were not binding the company 
view the provision the that only such representa- 
tions were set forth therein were valid. The defendant also 
eontended that the plaintiff, having purchased the 
excessive rate was not holder due course. 
appeared that the plaintiff paid more than nominal considera- 
tion for the was held that unless other 
imputing bad faith the part the purchaser were 
shown, the mere fact that purchased the paper excessive 
discount rate would not deprive the status holder due 
course. 


Action the Pacifie States Automotive Finance Corp. against 
Addison recover trade acceptances. From judgment 
for plaintiff, defendant appeals. Affirmed. 

Johnson Nixon, Boise, for appellant. 

Gustave Kroeger and Harry Keyser, both Boise, for respondent. 


BUDGE, J.—This action was brought respondent, indorsee, 
upon three certain trade acceptances given appellant payment 
and for the number dishwashers and washing 
machines. Contemporaneously with the execution and delivery the 
trade acceptances, November 28, 1923, written contract sale 
was entered into between appellant, buyer, and the Cascade 
Products Co., seller, covering the terms their agreement for the 
purchase and sale the machines mentioned. The contract called 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 6, 498. 
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for the shipment the articles named ‘‘earliest 
and contained the following stipulation: 


buyer hereby acknowledges the purchase the above mer- 
chandise good faith and that this order cannot 
and that all representations, agreements and covenants between said 
seller and buyer are set forth herein and none other are valid, bind- 
ing 


The cause was tried the court and jury, and after the intro- 
duetion evidence both sides, the court directed verdict for 
respondent for the full amounts the three trade acceptances, to- 
gether with interest and attorney fees. This appeal from the 
judgment entered the verdict. 

Specifications error made and relied upon appellant are 
predicated upon the action the court directing the jury return 
verdict for respondent, and striking out and sustaining respond- 
ent’s objections certain evidence offered appellant. 

The dealings had with appellant which the contract for the 
sale the machines was executed and the trade 
were through agent the Products Co., one 
Johnson. claimed appellani that the agent made certain 
false and fraudulent representations concerning transfer the trade 
acceptances and the purposes for which they were desired, 
means obtaining appellant’s signature thereto, showing that the 
title the Cascade Products Co. the instruments was defective. 
The giving the trade acceptances was incident the 
the and there sufficient showing fraud the 
inception the appears from the evidence that the 
statements made the agent concerning delivery the merchan- 
dise and methods employed its sale were contained the 
contract itself. any other, oral, statements promises were 
made appellant the seller’s agent, and not with reference 
the subject-matter, the principal would not bound thereon, because 
the express provision the contract that representation, agree- 
ment, covenant outside those contained therein would recog- 
nized. 857; Bruner Kansas Moline Plow Co., Ind. 506, 
816; Schuster North American Hotel Co., 106 Neb. 672, 
184 136, 186 87; Co. America Belasco, 
Cal. App. 329, 162 920; Colonial Development Corp. Brag- 
don, 219 Mass. 170, 106 633; Steiner Mfg. Co. 
(N. Sup.) 128 608; Blackstad Co. Porter 
Co. (Tex. Civ. App.) 158 216. ‘‘The general rule that 
fraud cannot predicated upon statements promissory their nature 
and relating future actions, nor upon the mere failure perform 
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must that the written contract was intended 
embody and did contain the final terms the agreement between 
appellant and the Cascade Products Co.; and 
had actual notice the agent’s want authority make any 
statements promises extrinsic thereto. not here advanced 
appellant that was induced fraud deceit not read the 
contract, that did not read fact. words 
tained the instrument were: ‘‘Note—Read before 

conclude that there was showing that the title the Cas- 
Products Co. the instruments was defective, under 
respondent indorsee the trade acceptances, that every holder 

For the purpose showing that respondent was not holder 
the instruments due course, appellant points out that the 
dence discloses that respondent acquired the paper 
rate discount, and that other facts and circumstances surrounding 
the transaction were sufficient have put respondent inquiry 
before purchased the paper, and should have been submitted the 
jury the question respondent’s good faith some 
question whether the trade acceptances were discounted for 
per more. The record discloses that there was discount 
made the latter item. But the consideration paid respondent 
was certainly more than nominal, and, unless other circumstances 
were shown imputing bad faith the part the purchaser, the 
action the trial court directing verdict for respondent would 
Wash. 461, 903; First Nat. Bank Egbers, 130 Wash. 221, 
226 492. 

was shown that respondent previously had had many other 
satisfactory transactions with the Products Co. the pur- 
chase its paper involving considerable amount money; that 
had been furnished financial statement the 
Co., and was advised another concern, which had similar dealings 
with the Products Co., that its paper was choice invest- 
ment. was represented respondent that the trade acceptances 
held the Products Co. were executed settlement for 
merchandise delivered. And admitted that respondent had 
knowledge that the Products Co. was financial straits 
the time the purchase these particular trade acceptances, and 
that later came respondent’s attention that the merchandise 


! 
| 
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for which they were given had not been delivered, yet there 
nothing the transaction surrounding the purchase the paper 
respondent charge with bad faith. The holder negotiable 
instruments not bound his peril the alert for 
stances which might possibly excite the suspicions wary vigilance; 
does not owe the party who puts paper afloat the duty 
active inquiry order avert the imputation bad faith. Butte 
Machinery Co. Jeppesen, Idaho, 642, 241 36; Whittlesey 
Drake, Idaho, 623, 253 621; McNamara Jose, supra. 

The trial court properly directed verdict for respondent. 

extended consideration specifications error relating 
the rejection evidence offered appellant would not change the 
result. 

The judgment affirmed. Costs respondent. 


PAYEE ENTITLED RECOVER AGAINST 
ACCOMMODATION MAKER 


Traub Mantz Mortgage Corporation Schreiber, Supreme Court 
Minnesota, 216 Rep. 314 


The payee note given for the accommodation third 
party who pays full consideration therefor direct the third 
party without knowledge that the note accommodation paper, 
holder for value and entitled recover the note against 
the maker. The fact that the accommodation maker received 
consideration for the note defense the action. 


Action the Traub Mantz Mortgage Corporation against Wil- 
liam Schreiber and another notes. Verdict for plaintiff. From 
order denying alternative motion for judgment notwithstand- 
ing the verdict new trial, defendants appeal. Affirmed. 

Luwig Solem, Minneapolis, for appellants. 

Steuart Minneapolis, for respondent. 


OLSEN, C.—Plaintiff recovered verdict, directed the court, 
upon three promissory notes. Defendants moved for directed ver- 
dict the close the evidence, and, after verdiet, moved for judg- 
ment notwithstanding the verdict, or, that denied, then for 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 502. 
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new trial. Defendants appeal from the order denying such alterna- 
tive motion. 

Defendants’ answer general denial, and, addition thereto, 
alleged that, they the notes, the same were given 
without any consideration therefor. 

The facts appear substantially follows: The plaintiff, Traub 
Mantz Mortgage Corporation, and Traub Bros. Co., were two cor- 
porations doing business Minneapolis, this state. Plaintiff 
poration was engaged the business taking and dealing real 
estate mortgages, including the notes and obligations secured thereby. 
Traub Bros. Co. was engaged the real estate business. The two 
corporations occupied the same suite offices, with common re- 
ception room and separate private offices leading therefrom. Charles 
Mantz the president plaintiff, and has been one its officers 
since 1917. William Traub was officer Traub Bros. Co., 
and active its business. was also stockholder, and one time, 
just when does not appear, officer plaintiff corporation. The two 
did considerable business with each other. The inference 
that their relations were close. 

Traub Bros. Co. had 280 acres land Todd County this 
state, which desired sell. was apparently considered that the 
land could more readily sold, sold better advantage, mort- 
gages were placed thereon, that the purchaser could buy with less 
money assuming the mortgages. Traub Bros. Co. did not itself 
wish appear as, assume liability as, mortgagor. Defendant Wil- 
liam Schreiber, hereinafter referred the defendant, was 
the printing business Minneapolis, these corporations were his 
tomers, and was friend William Traub. about Au- 
gust 19, 1919, defendant came the office these corporations; was 
called there William Traub. Traub said defendant: 


have this land here, and, having our signatures whole 
lot other papers, would like have your signature here. 
guarantee you that there never will any trouble any 
signing your name there, why, can readily sell that piece 


also said ‘‘it was for the benefit Traub Bros. Land Co., 
Traub Bros. Co., and also Traub Mantz Mortgage Corpora- 
Defendant made some remark about its being risky, but con- 
sented under the assurance given, and took the papers then presented 
him his home, and and his wife signed them and returned 
them William Traub. 

Defendant testified that Charles Mantz, plaintiff’s president, 
was the office the time these negotiations; ‘‘was the office 
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that presume was’’ present when the mortgages were made. 

The papers signed defendant and his wife were three real 
estate mortgages upon the land before mentioned, each mortgage upon 
separate portion thereof, and three principal notes, with coupon 
notes attached each, one set notes and being se- 
cured each mortgage. The mortgages and principal notes were 
payable Traub Mantz Mortgage Corporation; the interest coupons 
were payable bearer. upon three these interest coupons, 
one accompanying each mortgage, and all due November 1922, that 
this action brought. Among the papers signed was deed recon- 
veying the land Traub Bros. Co. The papers were all signed 
the same time. The title the land, the time, was one Dettler. 
Some one, whether plaintiff Traub Bros. Co. does not appear, 
him the time the mortgages were given. This deed was recorded 
September 1919, and the deed from defendant Traub Bros. Co., 
recorded October 17, 1919. Defendant had nothing with any 
these instruments, except sign the ones presented him August 
19, 1919. The plaintiff paid the consideration for the notes and mort- 
gages direct Traub Bros. Co., without any direction request 
from defendant. paid nothing defendant. Plaintiff thereafter, 
and long before this action was commenced, sold, assigned, and trans- 
ferred all the notes and mortgages other parties. One the as- 
signments evidence, and the usual form, assigning the mort- 
gage and ‘‘all moneys secured thereby.’’ One mortgage has been fore- 
closed and the land sold for the full amount claimed due. One 
plaintiff’s witnesses testified that the notes sued upon were repur- 
chased the plaintiff after the transfers thereof these other 
parties. There contrary evidence. 

The answer limited denial the making the notes, 
denial ownership thereof, and defense want con- 
sideration. Non-payment admitted. The signing the notes was 
admitted defendants the trial; the ownership the notes es- 
tablished the presentation thereof and uncontradicted testimony. 
The notes were accommodation notes, and known such the 
plaintiff, but paid full value for them the first instance, and 
holder for value, and entitled recover under the Negotiable In- 
struments Act, 7072, 1923. 

holder for value, even the payee therein, that the 
ing party, the makers this case, received consideration therefor. 
paper because they loaned their name, their 
credit, the party accommodated. And the fact that the holder 
knows when takes that paper, and pays the 
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consideration therefor the party not 
The defense want consideration only available against the 
party accommodated. 263, 412, and cases cited. 

The recent decisions this state upon the questions the rights 
and liabilities the parties and holders accommodation paper 
are found First Nat. Bank Malmquist, 158 Minn. 140, 197 
271; Farmers’ Merchants’ State Bank Olson, 161 Minn. 310, 201 
440; Vernon Center State Bank Mangelsen, 166 Minn. 472, 
208 186, 710; Grisim Live Stock State Bank, 167 
Minn. 93, 208 805; Lake Street State Bank Hunter, 170 
Minn. 128, 212 The case Farmers’ Merchants’ State 
Bank Olson specially applicable here. 

The evidence suggests that there may one more defenses, 
but, so, they are affirmative defenses which must pleaded. 
cannot held that these matters were litigated consent, for the 
evidence was objected to, and counsel failed inform the court 
any defense not pleaded, except his claim that usury should al- 
leged. are not permitted change the issues presented amend 
the pleadings here. 

The trial court did not abuse its denying defendants’ 
motion amend the answer set defense usury. 

The other assignments error have been considered and found 
not require further discussion. 

Affirmed. 


PLEDGE NOTES SECURE REDISCOUNTS 
HELD INVALID 


Smith, State Superintendent Banks, First National Bank 
Sioux City, United States District Court, Iowa, 
Fed. Rep. (2d) 135 


The Farmers State Bank Parker, D., pledged with the 
First National Bank Sioux City, Ia., certain notes 
lateral security for loan evidenced two notes executed 
the Parker Bank. the time the loan was made, agreement 
was entered into whereby the collateral notes were held security 
for the loan. that time, the Parker bank was indebted the 
Sioux City bank account various notes the 
Parker bank the Sioux City bank. inducement for the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1039. 
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making the loan, was agreed writing that the collateral 
notes should held collateral the rediscounts also. Upon 
the insolvency the Parker bank, was held that the pledge 
the notes was invalid far the rediscounts were concerned 
South Dakota statute 8984 Revised Code South 
Dakota, amended Laws South Dakota, 1919, chap. 124) 
prohibiting banks that state from giving security except for 
money borrowed. was held that the pledge was valid 
far secured the loan. 


Law. Action Fred Smith, Superintendent Banks, 
charge the Farmers’ State Bank Parker, D., against the 
First National Bank Sioux City, Iowa. Decree for plaintiff. 

Wagner, Mitchell, D., for plaintiff. 

Shull, Stillwill, Shull Wadden, Sioux City, Iowa, and Bielski 
Elliott, Sioux Falls, D., for defendant. 


ELLIOTT, J.—The issues Fred Smith, Superintend- 
ent Banks Charge the Farmers’ State Bank Parker, for 
Liquidation, First National Bank Sioux City, Iowa, have been 
determined favor the plaintiff and against the defendant. 

appears without dispute that the collateral notes controversy 
were pledged the Parker bank the Sioux City bank secure 
two notes given the former the latter, one dated December 31, 
1923, and the other dated January 15, 1924, for the sum $15,000 
each, both payable days after date, and that both notes were given 
for money borrowed the Parker bank from the Sioux City bank. 
Plaintiff demands possession the collateral paper uncollected, over 
and above the amount due upon these two promissory notes, to- 
gether with any cash that has been more than the sum 
necessary pay these two notes and 

The record discloses that under date December 31, 1923, when 
the first note for $15,000 was executed, agreement was entered 
into whereby the said collateral paper was held security for the 
loan evidenced the two notes above referred to, and for all other 
obligations then owing thereafter become due from the Parker 
bank the Sioux City bank. appears that the time the 
execution the note first referred the Parker bank was indebted 
the defendant bank account various notes theretofore redis- 
counted the Parker bank the defendant bank, amounting 
$21,672, and that the time the said notes the 
Parker bank undertook and promised and agreed with defendant 
bank pay said notes rediscounted promptly maturity thereof, 
upon failure the maker pay the same; that inducement 
further extension defendant said Parker bank this 
agreement, writing, was made, substance, that the various 
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notes above referred should held collateral the 
rediscounts, and security the defendant bank the Parker bank 
then and there agreed that such collaterals that time there- 
after delivered the Sioux City bank should held and 
applied any all the indebtedness the Parker bank. 

further appears that there was balance the Sioux City 
bank the open and belonging the Parker bank, 
the time the Parker bank closed and was taken over the super- 
intendent banks the state South Dakota for the purpose 
liquidation. conceded that the amount deposit was indorsed 
upon the promissory notes above referred to, and find nothing 
the record upon which base finding that was indorsed 
one having authority, that was mistake error. have 
just filed decision Metals National Bank New 
York Smith, Superintendent, and the Sioux Falls Trust 
Savings Bank, (2d) 128, involving every question that 
presented the pleadings and record this will annex 
copy that decision hereto and file this case. [See case last 
above cited.] 

may urged that the case bar the securing the redis- 
counts was considered the time advancing the money the 
promissory notes above referred to, and that the loan was actually 
made the Sioux City bank the Parker bank, conditioned upon 
the securing the rediscounts the Parker bank with the 
laterals that were deposited. convinced that this would con- 
stitute defense this action; that conceded that the 
record discloses that this was all one transaction, and that the 
was deposited secure the money then advanced the 
Parker bank, because the deposit the Parker bank the 
secure the payment the rediscount notes, would 
not constitute defense this action. The purpose the statute 
(Rev. Code, 1919, 8984, amended Laws 1919, 124), 
has been interpreted the Supreme Court the state 
South Dakota, preserve the assets South Dakota bank for 
the benefit its depositors, and any transaction whereby the assets 
South Dakota state bank are transferred security for 
existing debt between the South Dakota bank and any creditor the 
bank constitutes preference, and the statute South Dakota 
invalid. satisfied that, even the Sioux City bank had in- 
cluded the amount due these rediscount notes, and made that 
amount part the promissory notes delivered the Sioux City 
bank upon the date dates question, the plaintiff could main- 
tain this action for and surrender all the col- 
lateral notes taken secure the pre-existing indebtedness, while the 


~ 
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same would valid the money immediately advanced the 
Parker bank. 

The record discloses that the Sioux City bank indorsed the amount 
deposit upon the promissory notes above referred the time, 
soon after, the failure the Parker bank, the Sioux City 
bank had perfect right do, and the absence showing that 
this indorsement was made without authority, mistake error, 
that indorsement conclusive. 

follows that plaintiff entitled judgment for the return 
the collateral notes, and the proceeds the collection collateral 
notes over and above the amount the principal and interest upon 
the two promissory notes for $15,000 each, after thereon 
the amount upon deposit the Sioux City bank the time the 
failure the Parker bank. 

You may prepare and forward proper decree, with exception 
defendant. 


CHECK HELD NOT GIVEN UNDER DURESS 


Myers Watson, Supreme Court Iowa, 215 Rep. 634 


check given release property from attachment that 
publie sale may proceed not given under duress and the 
payee can against the holder. sheriff was about 
levy attachment certain property. The owner the prem- 
ises which the property was located gave the judgment 
attorney check for the amount due that proposed 
sale the property could proceed. Before the check was presented 
the drawer stopped payment. was held that the check was not 
given under duress and that the drawer was liable it. 


Action indorsee check recover the amount due thereon 
with protest fees and costs against the drawer the check. The 
trial directed verdict behalf the plaintiff, and the de- 
fendant appeals. Affirmed. 

Naglestad, Pizey Johnson, Sioux City, for appellant. 

Thomas, Rock Rapids, and Griffin, Griffin Griffin, 
Sioux City, for appellee. 


FAVILLE, J.—Appellant the owner certain farm Lyon 
county. One Hunter was tenant said farm and had been such 


similar decisions see Banking Law Journal Digest (Third 
Edition) 368. 


216 THE BANKING LAW JOURNAL 


tenant for ten years. Hunter was indebted one Ladd 
Hunter had advertised auction held said farm for 
the purpose disposing all the personal property which had 
said premises. Appellant was attendance said sale. The day 
before said sale Ladd commenced action against Hunter and 
caused attachment issue. The sheriff levied the same upon 
certain machinery belonging Hunter. Notices were served and the 
attachment was released. The appellee was attorney for Ladd, 
said action, and the day the sale caused second writ attach- 
ment issue and accompanied the sheriff the farm the appel- 
lant prior the commencement the sale. The sheriff was about 
levy said attachment upon the personal property Hunter, when 
the appellant protested the appellee that the levy said writ 
attachment would spoil the sale, and proposed the appellee that 
would deposit the amount due Ladd’s bank held 
until the matter the rights the parties could adjusted 
This appellee refused and insisted upon the 
levying the attachment upon the property Hunter. prevent 
such levy, the appellant executed and delivered the check question, 
which was made payable the sheriff, and was for the amount 
the Ladd claim. The sheriff indorsed said check the appellee, who 
deposited the same bank for collection and After execut- 
ing said check, the appellant wired the drawee bank and stopped pay- 
ment thereon. This action brought recover the amount said 
check with protest fees. 

serious question raised with regard the right the 
appellee maintain this action indorsee said check. The sole 
question for our determination whether not the check was issued 
under such that the same was procured duress 
property. There may such illegal, unlawful, extortionate, op- 
pressive, malicious abuse process constitute duress 
property. Foote Poy, 126 Iowa, 366, 102 112, 
302, 106 Am. St. Rep. 365; Callendar Savings Bank Loos, 142 Iowa, 
120 317; Dennis Harris, 179 Iowa, 121, 153 
Pembroke Hayes, 114 Iowa, 576, 492; Davidson Brad- 
ford 212 476. 

Foote Poy, supra, said: 


has also been held that duress property good plea 
action bond given under hard and pressing 
the release property seized attachment proceedings 
oppressively instituted conducted’’—citing many cases. 


Appellant claimed have superior and prior lien the prop- 
erty question virtue the fact that was the landlord 
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the premises occupied Hunter and that the rent was arrears. 
The evidence shows that Hunter had been possession the premises 
tenant for period ten years and was owing the applicant 
rent the amount $6,000. How much the rent, any, had 
accumulated within the period for which the appellant could claim 
landlord’s lien, does not appear the record. The appellant’s 
that was claiming landlord’s lien all the prop- 
erty the tenant for the rent. Whether not fact had lien 
only gathered from the inference from his statement that 
Hunter had been his tenant for ten years, was owing him $6,000 
rent, and that the appellant was lien all the 
property. The appellee had perfect right levy the attachment 
upon the property Ladd’s debtor, Hunter. the appellant 
fact had superior lien upon said property virtue landlord’s 
lien, could asserted proper legal proceeding. There was 
abuse legal process the part the appellee, nor any threat 
any act thing that the appellee did not have perfect right 
do. The property Hunter was subject attachment the 
instance Ladd. said attachment was wrongful, Hunter had 
his complete redress action the attachment bond. the appel- 
lant fact had superior lien upon the property, could procure 
the discharge the attachment the manner pointed out statute. 
The mere fact that the appellee, acting for Ladd, took advantage 
the situation and was about levy the writ the apparently oppor- 
tune time just preceding the auction sale Hunter’s property, did 
not itself constitute such duress rendered the contract between 
the appellant and the appellee void and unenforceable. The appellant 
doubt was interested having the auction sale proceed, rather 
than have stopped writ attachment postponed until 
later date. Under these saw fit execute the 
check question. There was coercion, compulsion, putting 
fear, within the meaning the law. There was such duress 
property under the proven facts justified the court submitting 
that question the jury. verdict finding that there was such 
duress vitiate the check question would not have support 
the evidence and could not have been upheld the court. there- 
fore follows that the court did not err directing verdict behalf 
the appellee. 

Lord, Towa, 338, Am. Dee. 579, said: 

justify back money paid, when all the facts were 
known the party paying, such payment must not have been simply 


unwilling payment, but one, and the compulsion 
must have been illegal, unjust 


Paulson Barger, 132 547, 109 1081, said: 
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the general rule this state, well elsewhere, that 
money voluntarily paid cannot recovered back. The disagreement 
among the courts has been the application this rule particular 
eases rather than the rule itself. has long been the rule 
this state that mere threat begin civil suit recover con- 
tract, and attach property aid such suit, does not constitute 
such duress make payment made account thereof in- 
voluntary one; and such seems the rule most the other 
jurisdictions. Dickerman Lord, Iowa, 338 [89 Am. 579]; 
Weaver Stacey, Iowa, 690 [62 22]; King Williams, 
167 [21 502]; James Haverstock Dalbey, 107 Iowa, 
466 [78 51]. 


The judgment appealed from affirmed. 


FAILURE BANK AFTER CHECK DEPOSITED 
COURT CLERK 


Andrew, Superintendent Banking State Bank New Hampton, 
Supreme Court Iowa, 216 Rep. 


The clerk county district court deposited check for 
$1,000, which received payment fine, bank his 
name clerk. Upon the subsequent failure the bank, was 
held that, while the clerk was trustee the fund, the bank did 
not become trustee and that the county was, therefore, not en- 
titled preference payment. 


Suit equity against the Receiver the State Bank New 
Hampton establish preferred claim against the insolvent bank. 
The suit prosecuted the County Chickasaw and its County 
Treasurer the theory that the funds question, though deposited 
the name another, were fact funds Chickasaw County. 
Upon hearing before the district court, the claim preference was 
denied and the petitioners have appealed. Affirmed. 

Blankenheim, New Hampton, for appellants. 

John Fletcher, Atty. Gen., John Howard, New Hampton, 
and Blythe, Markley, Rule Clough, Mason City, for appellee. 


EVANS, J.—The State Bank New Hampton closed its doors 
December 27, 1924. December 1924, Ward Hammond, 
clerk the district court such county, deposited the credit 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 131. 
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his account, clerk, the said State Bank, check for $1,000 which 
had received payment fine, and for which accounting 
would due from him January next following. The bank 
official receiving the deposit was informed the source the check 
and the fact that the depositor held only his official 
The theory upon which the claim pressed the appellants that 
Hammond held the check trust only; that, the bank official know- 
ing that fact when received the same, the bank itself became 
trustee the same extent that the depositor was trustee, and that 
this whether the deposit was rightful wrongful the part 
the depositor; that this not so, the deposit was wrongful be- 
authority conferred law upon the clerk deposit the 
trust funds his hands. The argument support this theory 
predicated largely upon some our early decisions. There was 
time the early history this state when the deposit bank 
trust fund trustee was deemed technical conversion and 
breach duty the part the trustee. Lowry Polk County, 
Iowa, 50, 1049, Am. Rep. 114; Independent Dist. 
Boyer King, Iowa, 497, 908. But this position was 
later abandoned wholly untenable. Hunt Hopley, 120 Iowa, 695, 
205; Officer Officer, 120 Iowa, 389, 947, Am. 
St. Rep. 365. the cited cases held that the depositing funds 
trustee reputable bank was act prudence rather than 
This holding was applied general deposit dis- 
tinguished from special one, provided that the deposit was made 
the name the trustee, such. held also that such general 
deposit did not constitute the bank trustee, nor establish privity 
between the bank and the beneficiary, but that the trustee became 
depositor and sustained the same relation the bank any 
other such depositor. has been the recognized law this state 
since the decisions the above-cited cases. Hanson Roush, 139 
58, 116 1061; Brown Sheldon Bank, 139 Iowa 83, 117 
289; Hansen School District, 155 264, 1090; 
School Township Stevens, 158 Iowa, 119, 927; 
Town Conway Conway, 190 Iowa 563, 180 677. 
Estate Workman, 196 Iowa, 1108, 196 35; Leach Beazley, 
201 Iowa, 345, 207 374. must held therefore that the 
bank did not receive the check trustee for Chickasaw county. This, 
itself, would sustain the ruling the lower court. 

There further reason why the appellants may not prevail. 
They contend that the cash the bank had never been reduced 
point below the amount the deposit, and that the amount 
such cash the bank the day its closing was slightly excess 
$4,000. The contention that they have therefore traced their 
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check into the cash resources the bank the day its closing, 
But noted from the record that the deposit the check 
did not the cash resources the bank the day the 
deposit. The check was passed the bank into the clearing the 
day. The result the day’s clearing left balance favor 
the State Bank for $1,546, for which received, not cash, but 
draft. This draft was sent the State Bank the Merchant’s 
National Bank Cedar Rapids, its correspondent bank, for which 
received credit its account that bank. This credit was 
later wholly absorbed the indebtedness the State Bank the 
Cedar Rapids bank. The receiver never received any remnant from 
said Cedar Rapids bank. 

The appellants lay some stress this point upon alleged dis- 
erepancy the evidence that December 27, 1924, the books 
the Cedar Rapids bank for that day showed its current account 
credit favor the State Bank for more than $2,000. 
This not necessarily inconsistent with the testimony the ex- 
aminer, that that day the State Bank had fact overdraft 
more than $1,500 the Cedar Rapids bank. The state the books 
any particular hour necessarily falls short showing the exact 
relation the parties. Bookkeeping follows the event and neces- 
sarily few hours behind. Events today may upon the books 
tomorrow. Items in, transition will varying dates upon the 
respective books. 

The fact disclosed this record that the State Bank had 
overdraft, and not balance, the Cedar Rapids bank. The result 
that the $1,000 check has been clearly traced into the field 
dissipation. 

Other points argued need not considered. The reasons here 
are the result. 

The judgment below accordingly affirmed. 

Affirmed. 


SURETIES HELD LIABLE BOND 


Farmers’ Co-Operative Creamery Co. Saranac Huhn, Supreme 
Court Michigan, 216 Rep. 370 


The plaintiff corporation opened account with bank after 
the bank had furnished bond, with sureties, secure the plain- 
tiff against loss deposits the amount $3,000. Some time 


similar decisions see Banking Law Journal Digest (Third 
Edition) 472. 
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later, the bank failed, and the plaintiff brought action the 
bond. The sureties sought avoid liability the ground that 
the bond was not continuing bond but was intended remain 
effective for longer than six months, and that the loss sus- 
tained the plaintiff was deposits made after that time, there 
was liability the part the sureties. The bond question 
recited that the bank was receiving ‘‘from time time’’ for 
deposit money belonging the plaintiff and that the bond was 
secure the plaintiff from loss reason deposits which 
might make ‘‘from time time.’’ was held that the words 
time to. time’’ clearly indicated that the guaranty was 
continuing guaranty and was not limited period six 
months. And, the court also found against the sureties the 
other defenses interposed them, they were held liable. 


Action the Farmers’ Co-operative Creamery Co. 
against Charles Huhn, administrator the estate Albert 
Reed, deceased, and another. review judgment favor 
plaintiff, defendants bring error. Affirmed. 

Argued before the Entire Bench. 

Watt Colwell, Ionia, for appellants. 

Miller and George Nichols, both Ionia, for appellee. 

ing and selling dairy products Saranac, Mich. December, 1910, 
William Proctor, William Gunn, and Frank Gifford were 
partners engaged the banking business Saranac, Mich., under 
the assumed name the Farmers’ Merchants’ Bank. The plain- 
tiff opened account with this bank, but, before doing so, re- 
quired bond the penal sum $3,000 secure from loss 
reason the money which might deposit ‘‘from time 
Such bond was furnished April 23, 1917, the bank, with Albert 
Reed and Norman Ogilvie sureties. The bank failed 
April which time owed the plaintiff account 
deposits the sum $4,049. Mr. Reed died January, 1925. This 
suit action the bond against his estate and Norman 
Ogilvie sureties. Findings fact and law were filed, and judg- 
ment was entered for the plaintiff the sum $3,000. The de- 
fendants have brought error. 

They urge two defenses the action. first contended that 
the bond which the suit based not continuing bond, that 
was not intended remain effective for longer period than six 
months, and that, the loss sustained the plaintiff was de- 
posits made after that time, there liability the part the 
sureties. 

The bond, which the penal sum $3,000, contains the fol- 
lowing applicable recitals: 


J 
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the said principal, the said Farmers’ Merchants’ 
Bank, Saranac, Mich., engaged general banking business 
the village aforesaid and such receives from time 
time for deposit said bank moneys belonging said Farmers’ 
Co-operative and 

the desire the said principal fully protect 
the said Farmers’ Co-operative Creamery against any loss which 
might sustain reason the deposit said moneys said bank 
aforesaid: 

the condition this obligation such that, the 
said principal, the said Farmers’ Merchants’ Bank, shall all 
times faithfully and truly the said Farmers’ Co-operative 
Creamery for any and all moneys which the said creamery may from 
time time deposit said bank and shall all times save the 
said Farmers’ Co-operative Creamery harmless reason the 
depositing the said moneys with said principal aforesaid, then 
this obligation void and effect; otherwise remain 


The language the bond plain and unambiguous. 
not necessary beyond ascertain the intention the 
parties. recites that the principal, the Farmers’ Merchants’ 
Bank Saranac, receives deposits money ‘‘from time 
from the plaintiff, and that its purpose giving the bond 
secure the plaintiff the extent $3,000 from loss reason 
such deposits which may make ‘‘from time The words 
time time’’ clearly indicate continuing guaranty. They 


where the instrument guaranty states that the guar- 
anty for goods furnished advances made from 
‘time time,’ the guaranty will construed continuing 


support this text, many cases are cited, including Critten- 
den Fiske, Mich. 70, 714, Am. Rep. 146. 

will observed that the bond question the amount 
the guaranty limited $3,000, but the time during which 
shall continue not stated. Mathews Phelps al., Mich. 
327, 108, Am. St. Rep. 581, this court says: 


general rule arising from the implication the language 
used that, when the amount the liability limited, and the time 
not, the contract should construed continuing 


the trial the court below, the defendants undertook show 
extrinsic evidence that the parties intended limit the time 
liability six months. This testimony was not competent, and 
the court properly refused consider it. The intention the 
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parties easily ascertainable from the language the instrument. 
Parol proof was not admissible show different intention from 
that which the language used clearly imports. were the in- 
tention the defendants limit the time the guaranty six 
months, they should have seen that such limitation was put 
their contract. 

our this question that the guaranty was 


continuing one and covers all the deposits made the plaintiff 


PURCHASER FOR VALUE CAN ENFORCE 
DRAFT AGAINST DRAWER 


Bank California National Ass’n Young, Supreme Court 
Oregon, 260 Pac. Rep. 227 


Where the payee draft indorses bank for value and 
the drawer stops payment the draft, the bank will 
mitted enforce against the drawer. 

this case, the defendant, Young, drew draft payable 
the order the Bank Kenton and deposited his 
that bank. was allowed draw against the The Bank 
Kenton indorsed the draft the order the plaintiff, Bank 
California, and deposited that bank. The Bank Kenton 
overdrew its account with the Bank California and before the 
latter bank could present the draft for payment, the drawer had 
ordered payment stopped. was held that the plaintiff was 
purchaser the draft for value, and could enforce against the 
drawer. 


Action the Bank California, National Association, against 
Harry Young. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

The plaintiff brought this action for the recovery money against 
the defendant the drawer draft for $1,626.95. The facts are 
stipulated. 

December 1926, and for several months prior thereto, the 
defendant carried commercial checking account with the Bank 
Kenton, and that date and prior thereto the Bank Kenton 
carried like account with the plaintiff corporation. November 
30, 1926, the defendant prepared and delivered the Bank Ken- 
ton draft bill exchange, reading: 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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Kenton 24—60 
Oregon, Nov. 30, 1926. 
demand, pay the order Bank Kenton $1,626.95 one 
thousand six hundred twenty-six and 95/100 dollars, value received, 
and charge account Harry Young. 
Wm. Gabel, First Nat. Bank, Oakdale.’’ 


Simultaneously, prepared deposit slip following the form 
used that bank, the slip being substantially follows: 


with Bank Kenton Harry Young, Portland, Oregon, 
Nov. 30, 1926. 

items other than are received deposit with the ex- 
press understanding that they are taken for collection only. Unpaid 
items will charged back the depositor’s account. 

list each check separately. 


Dollars Cents 
Checks follows: 
Draft Wm. Gabel, Oakdale, Calif. $1,626 


that all checks and drafts are indorsed.’’ 


This deposit slip delivered the Bank Kenton, together with 
the draft. The bank accepted the draft for deposit, 
its books the checking account the defendant the 
amount money represented thereby, and entered that amount 
his passbook these facts the plaintiff had knowledge. 
the same date the Bank Kenton deposited the draft with the 
plaintiff, after placing thereon the following 

the order Bank California, A., Portland, Oregon. 


All prior indorsements guaranteed. Bank Kenton, 
Thatcher, 


making the deposit with the plaintiff, the Bank Kenton 
prepared form deposit slip habitually used the plaintiff, which 
reads, part: 


with the Bank California, National 
subject conditions below, Bank Kenton, Portland, Oregon, 
November 30, 1926, draft William Gabel, Oakdale, Cali- 
fornia, $1,626.95. receiving out town items for deposit 
collection, this bank acts all the agent the depositor, 
and and its controlling agents may accept cash bank draft 
payment such items and shall not answerable for items lost 
transit for any act any bank who may receive such 
items for collection, either directly indirectly, and shall only 
held liable, when items have been paid the drawee and proceeds 
actual funds solvent shall have come into its 
Under these conditions items for which actual funds solvent credits 
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have not been received this bank may charged back the 
depositor’s 

With the draft deposited the Bank Kenton 
with the plaintiff corporation, other bank checks and drafts were de- 
posited, and these were likewise included the deposit slip last 
above set out. Upon receipt the deposit slip plaintiff, together 
with the and drafts named therein, the amount $1,626.95, 
e., the amount represented the draft question, with other 
sums, was the checking account the Bank Kenton and 
entered the passbook that bank. 

November 30, 1926, the defendant had his and subject 
his check, including the $1,626.95 represented the draft delivered 
him the bank for deposit, $1,749.98. December 
made further deposit the bank $296.05, but withdrew 
from his check the sum $963.85. the close busi- 
ness November 29, 1926, the Bank Kenton had overdrawn its 
checking account with the plaintiff the extent $4,574.95, and, 
the opening business November 30th, was indebted plaintiff 
that amount. The total deposit made the Bank Kenton with 
the plaintiff November 30, 1926, the item $1,626.95, 
was $140,451.18. This amount was passed the the Bank 
Kenton its with plaintiff, and was subject check 
draft. Out the deposit $140,451.18, plaintiff first charged the 
account the Bank Kenton with the amount the overdraft 
November 29th. addition, there were presented and 
paid plaintiff, and charged the the Bank Kenton, 
and drafts drawn upon plaintiff the Bank Kenton 
amounting $144,992.61, thus absorbing the entire deposit $140,- 
451.18 and leaving overdraft $9,116.40, that, the close 
business m., November 30, 1926. the Bank Kenton was 
indebted plaintiff its that amount. 

about December 1926, and some time before the draft 
was presented William Gabel for payment, defendant counter- 
manded the payment the same and the drawee not 
honor it. Thereafter the draft was presented Gabel, who refused 
payment thereof. 

The case was tried the without jury. The 
sulted judgment for plaintiff the sum $1,626.95 with 
interest. Defendant appeals. 

Boothe and Ben Conn, both Portland, for appellant. 

Thomas Greene, Portland, for respondent. 


BROWN, (after stating the facts draft such 
the one drawn the defendant this case negotiable instru- 
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ment. made the negotiable instrument statute Oregon. 
Or. 7793. When the plaintiff holder due course for value, 
the commercial paper question, then entitled recover 
thereon, regardless the defense alleged existence the rela- 
tionship principal and agent between the original depositary and 
the depositor. Or. 7849. These propositions law cannot 
controverted. 

The plaintiff does not question the well-established rule that, when 
negotiable instrument deposited with bank for collection, the 
relation principal and agent thereby established between the 
bank and the depositor, and not the relation debtor and creditor. 
Michie, Banks and Banking, 156; National Revere Bank Na- 
tional Bank, 172 102, 799; Jefferson County Savings 
Moreover, the existence the relationship principal and agent 
between the original depositary and the drawer the draft does 
not preclude the transfer its correspondent title superior 
the title possessed. Blacher Nat. Bank, 151 Md. 514, 135 
383, 1366, and authorities there cited. However, the 
negotiable instrument forming the basis this action bore quali- 
fied restricted indorsement tending show that was deposited 
for collection. was complete and regular upon its face, and required 
the drawee pay the Bank Kenton, payee, the sum $1,626.95. 
The defendant had put into the form draft 
uttering, publishing, and delivering the Bank Kenton, payee 
therein, whereupon the bank his checking account the full 
sum $1,626.95. Shortly thereafter, withdrew 
about one-half the amount named the draft. The Bank 
Kenton, not agent for the defendant, but the apparent owner 
and holder the draft, forwarded it, with others, the plaintiff 
bank, transferee thereof. The transferee received from the 
original depositary good faith, for full value, before was due, 
and without notice any infirmities therein. The correspondent 
bank likewise gave the depositary credit the amount represented 
the draft and paid the amount full. Thereafter, and prior 
its presentation the plaintiff bank the drawee, the defendant 
arrested payment his negotiable paper warning the drawee not 
pay. 

Notwithstanding the fact that the plaintiff claimed the right 
charge back the event that the draft was not paid, accepted the 
draft and the account the Bank Kenton for the amount 
money represented thereby, and, when the Bank Kenton checked 
out the fund arising from the entry that credit, the status the 
correspondent bank became that purchaser for value. Bank 
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Jordan Valley Dunean, 105 Or. 105, 209 149. that case, Mr. 
Chief Justice Burnett, speaking for this court, said: 


‘‘Where maker publishes his note the world, negotiable 
form, not upon any one whom offered, unless 
there suspicion, busy himself inquiring about 


The appellant cites and relies upon the case Security Savings 
Trust Co. King, Or. 228, 138 465. That case not appli- 
eable. the controversy was between the depositor and the 
original depositary, while the case bar the rights third 
person are involved. 

The effect agreement charge the paper back the de- 
positor the event non-payment treated the illuminating 
and recent case City Douglas Federal Reserve Bank Dallas, 
271 489, 492, Ct. 554, 556 [70 Ed. 1051], where the 
Supreme Court the United States, speaking through Mr. Justice 
Stone, said: 


paper indorsed without restriction depositor, and 
onee passed his eredit the bank which delivers it, 
becomes the the bank; the bank becomes owner the 
paper, and making the collection not the agent for the depositor 
authorities]. Such was the relation here between the plaintiff 
and the Douglas Bank, unless was altered the words printed 
the passbook the that out town items were credited ‘sub- 
ject final payment.’ The meaning this language, the cashier 
the Douglas Bank testified, and the court below held, was that, 
the was not paid presentation, was charged back 
plaintiff’s Without these words the relationship 
between the plaintiff and the bank was that indorser and 
and their use here did not vary the legal rights and liabilities incident 
that relationship, unless dispensed with notice dishonor the 
depositor. 

there not entire uniformity opinion, the weight 
authority supports the view that, upon the deposit paper unre- 
strictedly indorsed, and credit the amount the depositor’s ac- 
count, the bank becomes the owner the paper, notwithstanding 
agreement charge the paper back the depositor the 
event dishonor. Burton United States, 196 283 [25 
Ct. 248, Ed. 482.]; Brusegaard Ueland, Minn. 283 [75 
228]; Nat. Bank Bossemeyer, 101 Neb. 96, 
Co., Vt. [93 1054]; Aebi Bank Evansville, 124 Wis. 
[102 329, 964, 109 Am. St. Rep. 925]. See 
Machinery Warehouse Sales Co., 111 Wash. 576. But 
see Implement Co. Bank, 128 Tenn. 320 [160 848]; Packing 
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For decisions relating the title commercial paper deposited 
the customer bank his eredit, see Old National Bank 
Gibson, 105 Wash. 578, 179 117, 247; United States 
National Bank Amalgamated Sugar Co. (C. C.) 179 718; 
Morse Banks and Banking, 573, pp. 238, 239; 252; 

have considered all questions raised the appeal and find 
reason for reversal. This case affirmed. 


NOTE PAYABLE ORDER BANK HELD 
VALID 


Blake White, Kansas City, Mo., Court Appeals, 300 
Rep. 313 


The fact that, for the convenience the real owner note, 
the note made payable the order bank, which has 
interest the note, does not render the note void. 


Suit Blake against Alberta White and others. Judgment 
for plaintiff, and defendant Charles Dameron 

John Taylor, Keytesville, for appellant. 

Fred Gilbert Lamb, Salisbury, for respondent. 


WILLIAMS, C.—This case comes appeal from the Randolph 
cireuit court. Plaintiff’s petition two counts. There was 
finding the first count, and appellant’s brief only the second 

alleged the second count plaintiff’s petition that one 
William White, deceased, his lifetime his note the 
sum $1,160.79, and gave deed trust secure said note. The 
note was made the Traders’ Bank. The papers were dated the 24th 
day March, 1923. There was error the description the 
land the deed trust. Suit brought correct the description 
the deed trust. The heirs law the deceased, William White, 
and Charles Dameron, judgment the said William 
White, were made party defendants; Charles Dameron, the judg- 
ment alone answering, the heirs William White making 
default. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 978. 
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Blake, Blake, and Rucker were present when 
William White signed the deed trust. The evidence conclusive, 
and the chancellor found, that was intended have the deed 
trust acres land owned William White the time 
his death, and that the description the deed trust did not 
properly describe this land. 

The evidence shows that the error drawing the deed trust 
was not discovered until after the death William White. The 
who drew the papers represented all the parties. The note 
was made payable the Traders’ Bank, and the Traders’ Bank was 
the beneficiary the deed trust. The note was made the bank 
for but Blake was the real owner. The records 
the bank were introduced showing the board directors authorized 
the transfer the note. The note was offered evidence without 
objection, ‘‘together with the indorsement the 
back the note, the Blake. There question 
but what plaintiff gave value for the note and was the real party 
interest from the time making the note. 

There was objection the introduction evidence under the 
petition. There was assignment any motions filed that the 
petition did not state cause action. After judgment favor 
plaintiff, and after motion for new trial, defend- 
ant brings the case here appeal. 


first contended, this court, that the petition does not 


cause action. 

After verdict suit law, where evidence has been admitted 
without objection, the petition will considered amended con- 
form the evidence. Powers Elliott (Mo. App.) 296 828, 
832; Garbee St. Ry. Co. (Mo. App.) 
290 655; Henry Klusman Harper, 298 121, 
handed down Kansas City Court Appeals June 1927, not yet 
reported. think this rule should apply with equal force 
equity ease. Applying this rule the case bar, the evi- 
dence the indorsement, the evidence that plaintiff was the holder 
and owner the note going without objection, cures any defect 
the petition, any, against the objection raised for the first 
time this court. think there merit this contention. 

next that the bank had right take the note, 
and therefore plaintiff, holding under the bank, cannot maintain this 
action. statute has been pointed out, and decision has been 
called our attention, that would give any color the suggestion 
that, because the note was made payable the bank, when the bank 
really had interest the matter, the note void. think the 
reasoning the court the contrary. St. Francois County Bank 
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Hawn (Mo. App.) 296 1053; Bank, 120 Mo. 

further contended that, because the had author- 
ity act for the bank, was not acting for all the parties. 
had such authority act for the bank, was acting his in- 
dividual capacity, and the evidence shows was acting for all the 
parties interest. think that the rule Stephens Stephens 
(Mo. Sup.) 183 572, fully met. 

reading the record, think the finding the chancellor was 
correct. 

Judgment affirmed. 


MONEY DEPOSITED PROTECT BANK 
AGAINST LOSSES PAYING DRAFTS 


Buckeye Cotton Oil Co. Citizens’ Bank Helena, Court Appeals 
Georgia, 140 Rep. 399 


Where money was deposited with bank for the purpose 
protecting the bank paying checks drawn the agent the 
depositor, was held that the deposit constituted trust fund 


and was entitled preference payment upon the failure 
the bank. 


Suit the Buckeye Cotton Oil Co. against the Citizens’ Bank 
and another. Judgment for plaintiff for part 
claimed, and plaintiff brings error. Affirmed, with direction amend 
judgment. 

Brock, Sparks Russell, Macon, for plaintiff error. 

Smith, and Luther Roberts, Atlanta, for de- 
fendants error. 


JENKINS, J.—The Cotton Oil Co. brought suit against 
the Citizens’ Bank Helena and the state superintendent banks, 
charge the bank for the purpose liquidation, for the payment 
$250, alleged have been placed with the bank deposit for 
the purpose guaranteeing against loss handling the 
the agent the plaintiff, setting that was entitled 
priority the payment the amount sued for under paragraph 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 132. 
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section article the Banking Act (Ga. 1919, 159), 
which provides for payment ‘‘debts due the bank trustee 
other fiduciary and other claims The case was 
submitted the court for determination without jury, and the proof 
shows that the plaintiff appointed agent the town Helena 
buy cottonseed for during the season 1924, and arranged with 
the defendant bank pay orders drawn the plaintiff the agent, 
and given him persons from whom bought seed for the pur- 
chase price thereof, the bank turn drawing the plaintiff for 
the amount such orders paid it. The agreement between the 
plaintiff and the defendant bank embodied letter written 
plaintiff the bank, which follows: 


have made seed-buying contract with Mr. Beaty, 
your city, who wishes handle his account through your bank, and 
are asking will satisfactory with you make arrange- 
ment whereby you may his seed tickets drawn us, and you 
drawing with seed tickets attached. We, course, will expect 
make small deposit with you guarantee payment these drafts, 
which deposit will remain your bank during the life our con- 
tract with Mr. 


Pursuant this letter, draft for $250 was drawn the plaintiff 
the cashier the bank, the proceeds being deposited the 
the plaintiff with the bank. checks were drawn this 
the plaintiff, and the seed tickets cashed the bank were 
not charged against it; such tickets being held and the bank 
reimbursing itself for amounts paid thereon drawing the plain- 
tiff with the seed tickets attached. The bank was taken over the 
superintendent banks for liquidation December, 1924, which 
time carried its books the the plaintiff the amount 
thus deposited the sum $250. The defendants admitted liability, 
but contended that the plaintiff was only entitled payment under 
paragraph section article the Banking Act, providing 
for the payment ‘‘debts due depositors and other contractual 
liabilities pro The court found favor the plaintiff for 
the amount sued for, but held against its contention priority, 
ruling that payment should, made accordance with the pro- 
visions paragraph the statute quoted above, which action 
the plaintiff excepts. 

The judgment the court below affirmed, with direction that 
amended establish the priority the syllabus. 
the plaintiff error obtains substantial relief this decision, 
the costs bringing the are taxed against the defendant 
error. 

Judgment affirmed, with direction. 


P 
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RECORD OWNER BANK STOCK HELD NOT 
LIABLE FOR ASSESSMENT 


Austin, Banking Com’r, Gamble, Court Civil Appeals Texas, 
297 Rep. 806 


December, 1918, Weems, who was the owner one 
share stock Texas bank, purchased four additional shares 
order that might become director the bank. 1923, 
Weems sold these four shares man named Gamble and the 
stock certificates were delivered the latter. However, with the 
knowledge the directors the bank and with the approval 
the banking department Texas and the state bank examiners, 
the stock remained the books the name Weems order 
that might act director. March 1925, the old stock 
certificate Weems was surrendered the bank and new 
certificate was issued the name Gamble. May that 
year, the bank was closed. Subsequently action 
against Weems recover assessment levied the four shares 
stock question. was held that Weems was not liable 
for the assessment was not the owner the stock. The 
stock book, was held, was only prima facie evidence owner- 
ship and did not indisputably establish that Weems was the 
owner the stock question. This being the case, Weems had 
the right prove that had ceased the owner the 
stock more than two years before the bank was closed, there 
being equities the case which estopped him 
that fact. 


Suit Charles Austin, Banking Commissioner, against 
Gamble and another. Judgment for plaintiff against 
Gamble only, and plaintiff appeals. Affirmed. 

Lewis, Cameron, and Thos. Bond, Terrell, for 
appellant. 

Wynne Wynne, Kaufman, for appellees. 


BARCUS, J.—This suit was instituted appellant seeking 
recover $400 from appellee Weems, being 100 per cent. 
assessment levied four shares stock which appellant claimed 
Weems owned the First State Bank Seurry when was taken 
over for liquidation May 23, 1925. The cause was tried the 
court and resulted judgment favorable Weems. 

appears without dispute that December, 1918, the four 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1192. 
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shares stock controversy were purchased Weems order 
that might become director said bank, that time owning 
one other share. the time purchased the four shares stock, 
appellee Gamble, who seems have been one the active men 
charge said bank, agreed with Weems that (Gamble) would 
any time Weems became dissatisfied take said stock off his 
(Weems’) hands. 1923 assessment was levied 
holders said bank, and Weems became dissatisfied, and Gamble, 
compliance with his former contract and agreement, paid the assess- 
ment and purchased from Weems the four shares stock, paying 
him therefor, and the stock certificates were said time, 1923, 
delivered Gamble. the earnest solicitation Gamble and the 
other directors the bank, and with full knowledge and approval 
the banking department Texas and the state bank examiners, 
the stock was left the books the name Weems order that 
might act director, the law requiring director the 
owner least five shares stock. was known all the 
directors the bank well the banking department and bank 
examiners, from 1923 until the bank was closed 1925, that 
matter fact Weems did not own said shares stock. March 
1925, prior the time the bank was closed May, 1925, the 
old stock certificate Weems was surrendered the corporation and 
new stock issued the name Gamble. 

Appellant’s sole contention this case that appellee Weems 
responsible for the assessment said four shares stock and that 
estopped from denying liability because permitted the same 
remain his name the stock books. cites support his 
contention Chapman Pettus (Tex. Civ. App.) 269 268, 
which seems part support his contention. The more recent de- 
cisions our Supreme Court, well our Court Civil Appeals, 
have materially limited the effect the Chapman Pettus Case. 
Section 16, art. 16, the state Constitution, well article 535 
the Revised Statutes, provide that each stockholder bank shall 
liable for assessment long owns shares therein and for 
twelve months after had made bona fide sale thereof. The stock 
books are prima facie evidence stock ownership, but 
disputably establish ownership, and the Constitution and statutory 
provisions place the penalties for ownership upon the real owners 
and not upon the apparent owners. The holding our courts now 
seems that only the real owners the stock within the time 
limit before the assessment was levied are liable, unless some equities 
have intervened that would estop the record owner from claiming 
that was not the real owner. Chapman Marsico (Tex. Civ. App.) 
270 1113, 281 198; Chapman Sparks (Tex. Civ. App.) 
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283 338; Furr Chapman (Tex. Com. App.) 286 171; 
Brooks Austin (Tex. Civ. App.) 206 723. Chapman 
Marsico, supra, the Commission Appeals held that Marsico was not 
liable, although the time the bank failed and same was taken over 
the commissioner, according the stock books the bank was 
the sole individual owner shares stock. was permitted 
prove that the stock did not fact belong him but that held 
same only collateral security. 

Furr Chapman, supra, the Commission Appeals held that 
Furr was not liable, although the stock book showed was the owner 
certain number shares, because under the undisputed evidence 
had never paid therefor. being established 
fact that appellee Weems had not owned the stock for more than two 
years before the bank was taken over the commissioner, 
being further shown that all the parties interest knew said fact, 
was error for the trial court refuse render judgment 
against Weems. There are equities this which would estop 
appellee Weems from proving fact that was not the real owner 
the stock. Judgment was rendered against Gamble for the stock 
assessment, about which there complaint. Under the facts 
this case, appellant was not entitled judgment against appellee 
Weems, and the judgment the trial court therefore affirmed. 


BANK NOT ENTITLED COLLECTION 
CHARGES CHECKS PRESENTED 
OVER COUNTER 


First National Bank Roxboro People’s Bank, Supreme Court 
North Carolina, 140 Rep. 705 


Where checks North Carolina bank are forwarded an- 
other bank for and the latter presents them over the 
counter the drawee bank, requesting credit, the drawee 
will not entitled collect charge under the North 
Carolina Statute (C. Supp. 1924, providing that shall 
lawful for banks North Carolina charge fee not excess 
one-eighth per cent. remittances covering checks. 
such the collecting bank and not the drawee bank 
the remitting bank. 

This proceeding was instituted national bank which from 
time time presented checks drawn the defendant bank, which 


For similar decisions see Banking Law Journal Digest 
Edition) 132. 
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received from other places for collection. The defendant refused 
either pay give the plaintiff bank credit 
plaintiff would consent the defendant’s collecting remittance 
fee. was held that the plaintiff was entitled injunction 
restraining the defendant from making such charges. 


Action the First National Bank Roxboro, against the 
People’s Bank. Judgment for plaintiff, and defendant appeals. 
firmed. 

Appeal defendant from judgment permanently restraining 
the defendant from charging exchange certain drafts and checks. 
jury trial was waived, and the court found the following facts: 


plaintiff and defendant are engaged carrying bank- 
ing business with their principal the town Roxboro, C., 
and from time time various banks and trust companies throughout 
this state and other states the Union remit, through the regular 
course mail, drafts and checks, drawn upon the defendant, the 
plaintiff, for collection and remittance; and the plaintiff presents all 
said drafts and checks, during legal banking hours, the counter 
the defendant, the People’s Bank, with the request that said drafts 
and checks paid the defendant their face value, but the de- 
fendant positively declines and refuses pay said drafts and checks 
exchange charge one-eighth per cent., the defendant con- 
tending that the remitting bank, and therefore permitted and al- 
lowed make exchange charge one-eighth per cent., under 
and virtue chapter 20, §1, Public Laws 1921, volume 
upon all out town checks drafts sent the 
plaintiff for collection, and the plaintiff either forced return the 
drafts and dishonored allow the defendant withhold 
exchange charge. The banks and trust companies remitting drafts 
and checks the plaintiff, drawn the defendant, for collection, will 
not stand two charges, and the action the defendant collecting 
exchange charge returning drafts and checks dishonored 
the plaintiff decline receive said drafts and checks for 
collection and remittance, unless renders its services without com- 


Upon these was adjudged that the defendant was not the 
remitting bank and was not entitled exchange charge upon 
checks and drafts presented for collection place business, and 
that the defendant permanently enjoined from making such charge 
under the the statement facts and from 
returning such drafts and checks dishonored for want such ex- 
change, provided the restraining order should not apply checks 
sent the plaintiff for collection any Federal Reserve Bank. The 
defendant excepted and appealed. Affirmed. 

Wm. Meritt and Carver, both Roxboro, for appellant. 
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Hall, Burlington, and Carlton, Roxboro, for 
appellee. 


ADAMS, J.—The plaintiff, national bank, and the defendant, 
state bank, are engaged the business banking the town 
Roxboro. The plaintiff alleges that the course its business 
from other banks and trust companies checks drawn the 
defendant, and compliance with the request the forwarding 
banks presents these checks the defendant, requesting that either 
pay them the plaintiff’s account with their face 
value; that the defendant declines pay the face value any 
the checks drawn and presented for payment its place busi- 
ness; that the plaintiff accept payment less than the 
face value the checks return them uncollected; and that the 
reason assigned the defendant its legal right deduct ex- 
change charge one-eighth per cent. The plaintiff alleges the 
result that must return uncollected all which re- 
ceives for collection the defendant and that its legitimate business 
this extent impaired. 

The appellant’s first ground defense the plaintiff’s alleged 
failure state cause action; the position being that one but 
the drawer check can maintain action against the bank 
which drawn for its refusal failure make payment. The 
position rests upon misconception the complaint. The action was 
not brought recover damages, tort for refusing 
honor the drawer’s checks, but recover damages suffered the 
plaintiff the regular conduct its business result the de- 
fendant’s failure perform duty enjoined law. the defend- 
ant owes the plaintiff duty which refuses observe, per- 
may compelled mandatory injunction. 
Woolen Mills Land Co., 183 511, 112 24. True, 
provided that checks drawn banks chartered this state shall not 
protested for the drawee’s refusal make payment merely be- 
cause the holder owner will not pay the authorized exchange, and 
that there shall right action for refusal pay such checks 
when the only basis the action refusal pay the authorized ex- 
change but the ‘‘exchange collection charges 
herein are those referred section 220(z). ap- 
parent, then, that the decisive question whether the defendant has 
the legal right make exchange charge, and this involves the 
further question whether upon the facts found the court the de- 
fendant remitting bank. 

Section 220(z) follows: 


the purpose providing for the solvency, protection, and 
safety the banking institutions and trust companies chartered 


THE BANKING LAW JOURNAL 237 


this state, and having their principal offices this state, shall 
lawful for all banks and trust companies this state charge fee, 
not excess one-eighth one per cent., covering 
checks, the minimum fee any remittance therefor ten cents.’’ 


This statute and others were enacted consequence effort 
the Federal Reserve Board introduce universal par clearance 
and collection checks through Federal Reserve Banks. have 
for going into this history; clearly set forth Farm- 
ers’ Merchants’ Bank Federal Reserve Bank, 262 649, 
Ct. 651, Ed. 1157, 635. are now concerned 
only with the statute just cited. Its purpose provide for the 
protection, and safety the banking institutions and trust 
chartered this state. authorizes them charge 
fee, not excess one-eighth per cent., ‘‘on remittances cover- 
ing and the direct question whether payment cash 
the entry the defendant’s books for the benefit the 
plaintiff remittance. For, according the complaint, this 
what the plaintiff requested when the checks were presented—pay- 
ment its account the face value the checks. 
Neither request called for remittance. The word ‘‘remit’’ has sev- 
eral definitions, but the sense which used the statute that 
usually given commercial transactions: 


transmit send, especially distance, money pay- 
ment demand, account, draft,’’ ete.; ‘‘to transmit send, 
money, bills, other things payment for goods ‘‘to 
send transmit, remit money;’’ ‘‘to transmit, forward, send.’’ 
Webster’s New International Dictionary; Century Dictionary; 
Bouvier’s Law Dictionary (3rd Revision) 2871; Black’s Law Diction- 
ary; Hollowell Ins. Co., 126 398, 616; Cye. 1207; 


See Hayden Chemical Nat. Bank (C. A.) 874. 

The transaction between the plaintiff and the defendant did not 
amount remittance make the defendant remitting bank 
entitle charge the fee authorized section 220(z). The fact 
that the plaintiff was not chartered the state immaterial. 

The appellant says that will have protection the plaintiff 
ment cash their face value; but assumed that the 
defendant will have equal opportunity accumulate checks drawn 
the plaintiff. any rate, such considerations cannot control 
our interpretation the statute. 

The judgment affirmed. 

Affirmed. 
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ISSUANCE CERTIFICATE DEPOSIT FOR 
PROMISSORY NOTE 


White County Bank Clermont State Bank, Court Appeals 
Georgia, 140 Rep. 767 


Under the Georgia statute, providing that bank shall issue 
certificate deposit except for money instruments which are 
the actual equivalent money, was held that certificate for 
$260 was invalid where appeared that, the day the certificate 
was issued, the bank discounted for the holder the certificate 
note for $270 and that there were other transactions between 
the bank and the holder the certificate that day. 


Suit the White County Bank against the Clermont State Bank 
and another. Judgment for defendant named, and plaintiff brings 
error. Affirmed. 

Statement facts JENKINS, J.: 

The White County Bank sued Clermont State Bank and 
Riley certificate deposit indorsed the plaintiff Riley, 
which was follows: 


State Bank 64—1012. 
26. Clermont, July 12, 1921. 
Riley has deposited this bank two hundred and sixty 
dollars ($260.00) payable the order himself current funds 
the return this certificate properly indorsed months after 
date, with interest per cent. per annum. interest after 
months. 
check. 


Wilson, 


The defendant bank interposed demurrer setting that the 
petition set forth action, and that the certificate de- 
posit sued showed its face that was illegal and void because 
not signed and countersigned two officers the bank, required 
law. The court overruled the demurrer the defendant, and 
thereafter the case was submitted the court for determination, with- 
out the intervention jury, the following agreed statement 
facts: 

Clermont State Bank discounted note for Riley 
July 12, 1921, said note being Agnew for the sum $270, 
this note being the only money other thing value negotiated 


similar decisions see Banking Law Journal Digest (Third 
Edition) 178. 
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said bank said date said Riley. The said 
Clermont State Bank, the same date, issued the time certificate 
sued on, copy which set forth the original petition, for the 
sum $260 Riley, due nine months after date. The Cler- 
mont State Bank still holds the note discounted above, said note 
being still uncollected, and, far defendant can learn, uncollect- 
able; that subsequently, and before said time certificate became due, 
said Riley sold said time certificate White County Bank, and 
that White County Bank paid full value therefor, less five per cent. 
That White County Bank made demand said Clermont State Bank 
for payment said time certificate before suit was filed this case, 
and payment was refused said Clermont State Bank.’’ 


the defendant that the time certificate void 
under the Banking Act 1919 (section 2280 [r], Park’s Code 
Georgia, 1922 Supplement), which provides that: 


‘‘No bank shall issue any deposit except exchange 
for lawful money the United States, for checks, drafts, bills 
exchange which are the actual equivalent such money, and all 
certificates deposit shall signed one officer the bank and 
another officer bonded employee thereof.’’ 

the agreed statement facts, the court entered judgment 
favor the defendant, which action exception now taken. 

Underwood Henderson, Cleveland, and Wheeler, 
Gainesville, for defendants error. 

Kenyon, Gainesville, for defendants error. 


JENKINS, J.—The general demurrer the petition specifically 
set forth the illegality the certificate deposit sued on, account 
its appearing the petition that the certificate was not signed 
and countersigned two officers the bank, provided law. 
The judgment overruling the demurrer the petition, being unex- 
cepted to, became the law the case, and adjudicated the right 
the plaintiff upon proof the facts alleged. Lawrence 
Boswell, 155 Ga. 690, 693, 118 45; Niemeyer Dougan, 
Ga. App. 99, 119 544; Grossman City Atlanta, Ga. 
App. 161, 102 847; Reddick Strickland, Ga. App. 275 (3), 
103 94; Thomas Ga. Ry. Power Co., Ga. App. 428, 
has been adjudicated that the certificate de- 
posit sued was not illegal and void, because, indicated the 
petition, was not signed and countersigned two officers the 
bank. 

The court having adjudicated that the certificate deposit was 
properly executed, and such certificate deposit being 
able instrument (Cary MeDougald, Ga. 84), and appearing 
from the agreed statement facts that the certificate was purchased 
the plaintiff for value, and before maturity, July, 1921, the 
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plaintiff protected against any defense sought set up, save 
its alleged immoral and illegal consideration. 

illegal and void contract immoral contract when 
Spencer, Ga. App. 649, 1101; Rhodes Beall, Ga. 
641; Exchange National Bank Henderson, 139 Ga. 260, 263, 

The banking laws Georgia (Ga. 1919, 199, art. 19, 18; 
Park’s Annotated Code, 1922 Supplement, 2280 [r]), provide that: 


bank shall issue any certificate deposit except exchange 
for lawful money the United States, for checks, drafts, bills 
exchange which are the actual equivalent such 


Another section (Ga. 1919, 219, §31; Park’s Code Supp. 
1922, 2281 [ee]), makes the violation this and other provisions 
the act misdemeanor. The purpose and effect the prohibition 
quoted prevent bank from pledging its credit and increasing 
its liabiliy depositors trading its certificates deposit for any 
instrument not the equivalent cash. Banks are authorized ‘‘to dis- 
count bills, notes other evidences Ga. 1919, 188 
(Park’s Code Supp. 1922, 2278 [a]). Since the law presumes that 
every man, his private and official character, does his duty and 
obeys the mandate the law until the contrary proved (Doe 
dem. Cofer Roe, Ga. Bond Central Bank, Ga. 92, 108), 
will not taken that bank has violated the first quoted provision 
the Banking Act upon its merely being made appear that 
deposit has been issued customer amount 
representing the net proceeds note discounted for the depositor 
upon the same date, since the presumption would that the discount 
the note was bona fide and independent any condition, under- 
standing that its purchase price would discharged the 
tomer’s acceptance time certificate deposit. will assumed, 
until the contrary made appear, that the transactions were 
separate and independent, and that the proceeds accruing the cus- 
tomer the discount the note were voluntarily used him 
the purchase the time certificate deposit, rather than that the 
the time certificate was made condition the dis- 
count the note the bank, or, other words, that the bank and 
the customer agreed exchange the time for the note. 

the instant ease, all questions law and fact having been sum- 
mitted the court upon agreed statement facts, the finding 
the court, authorized, will not disturbed. Brown Rutledge, 
Ga. App. 118 (3), 744. the agreed statement facts 
stated that: 


THE BANKING LAW JOURNAL 241 


Clermont State Bank discounted note for Riley 
July 12th, 1921, said note being Agnew for the sum 
$270, this note being the only money other thing value nego- 
tiated said bank said date said 


The theory under which the plaintiff would entitled recover 
involves two transactions: The discount the note the bank, and 
the subsequent purchase the customer the time with 
the proceeds thereof. The theory under which the defendant would 
entitled prevail that there was only one transaction. The 
the note the bank for and consideration its time 
certificate. The judge found favor the defendant. Since the 
agreed statement facts authorizes the construction conclusion 
that the discount the note and the issuance the time certificate 
constituted the one and only transaction had between the bank and its 
‘‘this note being the only money other thing value 
negotiated said bank said date said necessarily 
that the effect the transaction was but agreement 
which the bank issued its certificate deposit exchange for the 
eustomer’s note. Such transaction, under the ruling the pre- 
eeding division the syllabus, prohibited law, and the court 
did not err its judgment rendered for the defendant. 

Judgment affirmed. 


DEPOSIT CHECK PAYABLE CORPORA- 
TION OFFICER’S PERSONAL ACCOUNT 


Weissman Banque Bruxelles, New York Supreme Court, 
Appellate Division, 224 Supp. 555 


Where bank permits officer corporation indorse 
check payable the corporation and deposit his personal 
account, the bank assumes the risk that the officer was acting with 
proper authority. unauthorized indorse the check and 
does not account the corporation for the proceeds, the bank 
will liable. this kind, the question liability 
regulated the law the state country which the indorse- 
ment and transfer take place. 


Appeal from Special Term, New York County. 
Action Irwin Weissman and another against the Banque 
Bruxelles. From order the Supreme Court, made Special 


242 THE BANKING LAW JOURNAL 


Term, denying plaintiff’s motion strike out affirmative defense, 
plaintiffs appeal. Reversed, and motion granted, with directions, 
Sidney Bobbe, New York City, for appellants. 
Murray, Aldrich Roberts, New York City (W. Rice Brewster, 
New York City, counsel), for respondent. 


JAMES O’MALLEY, J.—The affirmative defense attacked 
this motion pleads certain alleged laws the Kingdom Belgium. 
The complaint cantains two causes action: (1) For money had 
and received; and (2) for conversion. 

The defendant bank Belgian corporation, and located and 
doing business Brussels. has New York 
the plaintiffs, who sue assignees the receiver New York 
corporation, based upon the charge that wrongfully credited 
the personal account the president said corporation, one its 
depositors, the proceeds check drawn the order the cor- 
delivered it, and transferred the defendant the in- 
dorsement such officer his official and subsequently 
personal indorsement. The complaint alleges that the transfer 
the check the defendant— 


without authority law fact, and was all respects 
null and void, which fact the defendant had knowledge, or, upon 
reasonable inquiry, would have had 


Coneededly, under the law this state, transfer, the 
set forth the complaint, the proceeds cor- 
porate check the character here described, would impose liability 
upon the defendant. would accept such transfer its peril, 
ascertain whether the president the corporation had authority 
indorse, and, such indorsement, transfer the money paid 
thereon his personal account. Wagner Trading Co. Battery 
Park Nat. Bank, 228 37-41, 126 347, 340. 

The defense relied upon that the check was received and its 
proceeds credited the account its depositor good faith, and 
that— 


‘‘there provision under the laws the kingdom Belgium 
which imposes any liability duty inquiry bank which re- 
ceives for collection and the account the indorsee check 
drawn payable the order corporation and indorsed 
corporation the order individual officer 


the laws Belgium apply, this defense, therefore, may not 
stricken out for insufficiency. 

clear that whatever rights the defendant acquired the 
check and its proceeds came through its transfer indorsement. 
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the defense demurred alleges this have taken place 
the truth such allegations must assumed, notwithstand- 
ing that the back the check, under the words the indorse- 
ment the defendant are noted the words ‘‘Lisbon, June 

general rule conflict laws that the situs given 
transaction determines the law applicable thereto. England this 
has been held apply authorized transfer negotiable in- 
Aleock Smith [1892] Ch. 238. And the rule these 
decisions seems now have been the form Bills 
Exchange Act, 1882, 72, rule 172 (1), subd. (2). See, also, Em- 

So, too, said Minor Conflict Laws, 392: 

far concerns the executed transfer represented the in- 


property, the ‘proper law’ govern which have seen the 
law the place where the transfer made.’’ 


Wharton the Conflict Laws, his general 
negotiability (section 447b, 965), states (page 966) 

may pointed out this connection, however, that accord- 
ing the weight authority, although there some conflict upon 
the point, the negotiability instrument, affecting the 
tive rights one who has been fraudulently deprived it, and one 
who has obtained the same from, through third person who had 
authority transfer it, depends upon the law the place where 
the transfer the present holder took place, and not necessarily 
upon the substantive law the original 


The learned author last quoted cites some authorities the 
trary this rule, and among them one relied upon the appellants 
herein. Speyer, How. Prac. 107. But this was Special 
Term decision, and the only New York our atten- 
tion which involves negotiable instrument. The decision based 
upon Edgerly Bush, 199. The latter decision was not 
concerned with negotiable paper, but with chattels. 
had title team horses virtue chattel mortgage given 
him the owner this state. The latter removed them Canada, 
where, some undisclosed manner, they came into the possession 
dealer, who sold them the open market. The purchaser removed 
them this state, but, upon being threatened with suit, returned 
them Canada and sold the defendant, who later returned 
this state, but left the property without the jurisdiction. There 
was nothing show bad faith guilty knowledge the part 
the purchasers Canada, and under the rule market overt, which 
there applied, good title was obtained such purchasers, 
ticularly the defendant. 
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While was there held that the law New York, and not 
Canada, applied, noted that the dispute there was between 
two citizens this state. This was emphasized the opinion written 
Folger, J., who said, among other things: 


are not required show comity that extent, especially 
our citizens alone that are administering 


Moreover, that case the chattels question had actually been 
this jurisdiction, and had been surreptitiously removed. Upon 
the state the pleadings before us, there nothing show that 
the check question was ever within this state. The allegation 
that was delivered the corporation; but whether that delivery 
was made here foreign jurisdiction not disclosed. Hence 
the surreptitious removal, which appears part 
the decision the Edgerly Case, not here admitted fact. 
See Professor Beale’s article, Harvard Law Review, 805. 

pointed out Folger, J., the Edgerly Case, whether comity 
requires the application the law foreign jurisdiction depends 
upon the facts each particular case. are opinion that, under 
the facts disclosed these pleadings, comity should here ex- 
tended, apply the law the lex loci contractus, 
the general rule, stated Wharton the Conflict Laws, supra, 
rather than the narrow rule promulgated Wylie Speyer, should 
followed. 

already observed, are here concerned with 
instrument, the transfer which, the interests trade, 
facilitated and protected. Further, does not appear that the check 
ever was within this jurisdiction. For all that appears, the president 
the corporation was lawful possession thereof. The check was 
transferred Belgium. was not payable this state, but the 
Treasury the United States Washington. 

our therefore, that the defense sought 
alleged will sufficient. However, the defense fails allege that 
the law Belgium relied upon was force and effect the time 
the transaction, this respect insufficient. Banco 
Tamaulipas, 181 App. Div. 295, 168 710. The order should 
therefore reversed, with $10 costs and disbursements, the 
motion granted, with $10 costs, but with leave the defendant 
plead anew within days after service copy the order 
entered hereon, upon payment said costs. 

Order reversed, with $10 costs and disbursements, and motion 
with $10 costs, with leave the defendant serve 
amended answer within days from service order, upon payment 
said costs. Order filed. 


Rr 
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NOTE HELD NOT AVOIDED ALTERATION 


May Steinhage, St. Louis, Missouri, Court Appeals, 298 
Rep. 1048 


note executed the defendant was blank the rate 
interest and the date from which interest should run. After the 
delivery the note the payee, the latter filled the blanks 
that the note read ‘‘with interest the rate six per cent. per 
annum from When sued the note, the defendant con- 
tended that this was material alteration which rendered the note 
void. was held, however, that the alteration was not ma- 
terial one for the reason that under 804 and 6491 the 
Missouri Revised Statutes, 1919, the note originally issued drew 
interest the rate six per cent. per annum from its date and, 
therefore, the alteration did not change the legal effect the note 
originally issued. Consequently, the defendant was held liable 
the note. 


Action May against Steinhage. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Frank Duvall, Clarksville, and Wilkins, Louisiana, 
Mo., for appellant. 

May May, Louisiana, Mo., for respondent. 


SUTTON, C.—This action recover promissory note 
dated March 24, 1925, whereby the defendant, Steinhage, 
demand, promised pay the order Blackwell $481.55, 
interest the rate per cent. per annum from ——.”’ 
After the execution and delivery the note, the payee transferred 
the plaintiff proper endorsement and delivery. Payments were 
made the note amounting the aggregate $68. The evidence 
tends show that the payee, after delivery the note him, with- 
out the consent the defendant, filled the blanks the interest 
clause make the clause read, interest the rate 
six per cent. per annum from date.’’ After the note was transferred 
plaintiff, the defendant discovered that this alteration had been 
made, and complained it. Afterwards, the words ‘‘six’’ and 
were erased, presumably the plaintiff. 

The trial, with jury, resulted verdict and judgment favor 
plaintiff for the full amount the note, with interest the rate 
per cent. per annum, less payments, and the defendant appeals. 


similar decisions Banking Law Journal Digest (Third 
Edition) 58. 


S 


246 THE BANKING LAW JOURNAL 


The defendant assigns error here for the refusal its instruction 
the nature demurrer the evidence. Defendant urges 
ground for this assignment the alteration the note before mentioned, 
settled both statute and judicial decision that 
alteration promissory note without the consent the maker 
avoids it. material alteration one which changes the terms 
the note give different legal effect from that which 
originally had. Bank Moberly Meals (Mo. Sup.) 295 73; 
sections 910 and 911, 1919. The alteration the note the 
present case did not change its legal effect from that which originally 
had, and was therefore not material alteration. The note 
issued drew interest the rate per cent. per annum 
from its date. Sections 804 and 6491, 1919; Pittman Barret, 
Mo. 84; Dunlap Kelley, 115 Mo. App. 610, 140; Fields 
Baum, Mo. App. 511; Way Priest, Mo. App. 555; Comp- 
ton Johnson, Mo. App. 88. 

follows that the instruction the nature demurrer the 
evidence was properly refused, and, since the judgment clearly 
for the right party, the rulings the court other instructions need 
not reviewed. 

The commissioner recommends that the judgment the circuit 
court affirmed. 

PER foregoing opinion SUTTON, C., adopted 
the opinion the court. 

The judgment the court accordingly affirmed. 


BANK AND INVESTMENT ITEMS 


EQUITABLE RUST TRANSFERS 
MONEY AND SECURITIES THROUGH 
WALL.—By the simple expedient cut- 
ting hole the walls between its old 
Wall Street address and its new build- 
ing adjacent the Equitable Trust Co. 
New York moved its bullion and securities 
into its new home Broad 
Street Monday, February 13. Wall 
Street, which was virtually deserted because 
the holiday, saw none the 
shielded loading and unloading armored 
trucks which have been 
bank removals recent years. 

The only outward sign that something 
unusual was taking place was detachment 
policemen from the Old Slip Station 
stationed around the entire block prevent 
any one from entering leaving when the 
actual movement securities was taking 
place. transfer required five hours 
and twenty minutes, according 
Eck, secretary the Equitable, who di- 
rected removal operations. 

Inside the new building barricades 
heavy timbers and planking were erected 
completely from view the 150 
officers, department heads, clerks and other 
employes the Equitable who accom- 
plished the passing the cash and securi- 
ties, running into vast sums. About 150 
trips through the single doorway between 
the two buildings, which led from the base- 
ment the old building the ground 
floor the new, were necessary. The 
treasure was moved distance about 
300 feet. 

Transfer the equipment the bank 
the new building was 
Saturday, Sunday and Monday, that the 
bank opened for business its new quar- 
ters promptly Tuesday morning. 


NEW YORK TITLE CO. SHOWS 
BUSINESS GAIN.—Current records the 
New York Title and Mortgage Co., for the 
first month this year, show that its busi- 
ness guaranteeing titles, lending bond 
and mortgage and searching real estate 
titles, well sales guaranteed 
mortgage securities, exceeds that the 
corresponding month, last year, sub- 
stantial percentage. This increase dis- 
tributed each the departments. 

the past year, which, the 1927 
Year Book, shows that the net earnings 
the New York Title and Mortgage Co. for 
that year were $6,027,861.34 after dedue- 
tions for taxes and all other reserves, 
merease per cent. 

featura the year 1927 was the large 
sales guaranteed first 


ties, which were per cent. ahead those 
for the year 1926. For the first month 
this year the sales these securities were 
per cent. ahead those the corre- 
sponding month 1927. 

Another interesting development has been 
the title insurance business outside New 
York State, the national title department 
showing increase over last year and 
over 100 per cent. for January 
this year. 

Plans for the present year include the 
completion the new Staten Island office 
Bay Street, St. George, where the 
nearly finished and will ready 
for July and the open- 
ing new office Main Street, 
Flushing, which property 
last week. expected that the Flush- 
ing office will ready for within 
month. 


THE INVESTORS COUNCIL 
AMERICA, having its main 
Wall Street, New York City, has issued and 
distributing booklet entitled “Invest- 
ment Assurance.” The booklet outlines and 
explains the plan under which the Inves- 
tors’ Council its theories 
standard investment practice and its at- 
titude toward personal 
lems. 


TRADE EXPANSION PREDICTED.— 
are now period expansion which 
bids fair several months, 
cording The Mid-Month Review Busi- 
ness the American Exchange-Irving Trust 
Co. The Review says: 

“Automobiles and steel, two ‘heavy’ in- 
dustries that suffered severely the reces- 
sion the latter half 1927, furnished 
perhaps the most cheerful reports Janu- 
ary business. The building program, 
measured permits issued leading 
cities, showed slight gain, after two years 
declining totals. Increased building con- 
struction was reflected heavier 
tion lumber, and the volume new 
orders showed improvement. 

“Among the lighter industries, cotton 
goods were affected the drop the 
price the raw material, sales fell off 
and mill operations were heavily 
Conditions wool have been strong, stocks 
are and prices are firm, with rising 
the other hand, woolens and 
worsteds have been quiet, although more 
activity noted the month 
these lines manufacture. Silk goods are 
decidedly more active, and takings raw 
silk American mills reached record pro- 
portions. 
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Federal Reserve policy 
has brought about important changes 
bank credit the last few weeks. Despite 
the rise rediscount rates ten Federal 
Reserve centres and large selling Gov- 
ernment securities, the total brokers’ 
loans actually rose new high level. 
This the more interesting, considering 
that net loss $13,766,000 gold 
through exports took place January. The 
sustained speculative activity 
February, much not based upon 
sober appraisal prospects earnings, 
lends color the belief that much covert 
liquidation going on. Whether not 
any recession values will occur 
the near future yet open ques- 
tion.” 


REV. FOSDICK ADDRESS BANK- 
ERS.—Rev. Harry Emerson Fosdick, pas- 
tor Park Avenue Baptist Church, New 
York will the speaker the family din- 
ner the executive council meeting, Ameri- 
ean Bankers Association, announced 
President Preston the associa- 
tion. The council meeting will held 
April 16-19 the Bon Air-Vanderbilt Ho- 
tel, Augusta, Ga., and the dinner set for 
the evening April 18. 

position distinguished clergyman 
professor practical theology the Union 
Theological Seminary New York and 
also the author many religious works. 

The executive council meeting the 
American Bankers Association one the 
most national gatherings for 
bankers. Bank representatives attend from 
all parts the country proportion 
banking membership the association 
each state and large part the adminis- 
trative business the organization trans- 
acted, reports being received from all the 
divisions, sections, commissions and commit- 
tees the general body. 


TAX DIARY AND MANUAL. The 
1928 Tax Diary and Manual, published 
Prentice-Hall, Fifth Avenue, New 
York City, ready for delivery. the 
section this useful work which comprises 
the diary, page more devoted each 
day the year indicating the taxes the 
various states and territory falling due 
each particular day. 

addition the diary, the book con- 
tains calendars for 1927, 1928 and 1929, 
state income taxes individuals, inheri- 
tance taxes, inheritance tax 
for each state, state corporation taxes 
and comparative chart for choosing which 
state incorporate in. 

The various sections the book will 
especial interest and value accountants 


and attorneys, and particularly 
porations whose activities are nation-wide 
scope. Practically all states impose 
severe penalties foreign corporations 
which business within their jurisdictions 
without first obtaining license, and 
sands dollars have been lost through the 
invalidating contracts unlicensed 
porations made foreign 
losses are the result mainly lack 
knowledge state requirements. 

The inheritance tax tables and charts wil] 
men, attorneys and accountants who come 
with the settlement estates, 

The comparative chart for use choos- 
especial interest attorneys and will 
helpful not only selecting state 
whose initial fees are low, but also state 
whose annual tax may moderate and 
whose other requirements are reasonable, 

The diary bound durable flexible 
binding and the price $5.00 per copy. 


THE CHASE NATIONAL BANK 
New York City has been appointed transfer 
agent for authorized issue 11,500 
shares per cent. cumulative preferred 
stock, 3,000 shares second preferred stock 
and 111,500 shares common stock 
Buzza Clark, Bankers Trust Co. has 
been appointed transfer agent for the pre- 
ferred and common stock the United 
Piece Dye Works. 


NEW YORK CITY BANK RESOURCES. 
—Total resources the banks and trust 
companies the New York metropolitan 
district amount more than $16,200,000,- 
000, according figures compiled the 
Industrial Bureau the Merchants’ Asso- 
ciation. The bureau, pointing out the 
magnitude this sum, said that was 
almost sufficient wipe out the national 
debt, which amounted $18,173,915,467 
Nov. 30, 1927, and applied running 
the Government the United States, with 
its annual budget $4,000,000,000, would 
last for about four The bank re- 
are almost $7,000,000,000 more than 
the country’s foreign trade 1927. 

The metropolitan district, 
fined special committee appointed 
the Merchants’ Association, takes all the 
territory within radius forty miles 
City Hall. Its estimated population 9,- 
372,500. 

Chief among the financial institutions 
are the national banks, which number 286, 
with total resources Next 
are the trust companies, which there 
are 200, with total resources $5,188,000,- 
000. There are 109 savings banks the 
district, their amounting $3,- 


Each Year the Frontiers 


Silence are Being 
Pushed Farther Back 


ROM the day Bell’s historic conversation, 

the frontiers the telephone have steadily been pushed 
back. possible talk with practically anyone any- 
where this country and with many cities foreign lands. 
the Bell System, the number inter-connected telephones 
growing the rate about 800,000 year. 


With its predecessors, the American Telephone and Telegraph 
Company has paid dividends regularly for forty-seven years. Its 
earnings assure ample margin safety above dividend require- 
ments. Its stock held more than 420,000 investors. 
constantly seeking bring the nation’s telephone service nearer 
perfection. owns over 91% the combined common stocks 
the operating companies the Bell System which furnishes 
indispensable service the nation. 


Write for booklet “Some Financial Facts” 


BELL TELEPHONE 
SECURITIES CO. 


195 Broadway 
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customers. 


PONCE 
PONCE, PORTO RICO 


are interested financing imports 
Porto Rico and give facilities our 
United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Capital Fully Paid 
Surplus and Profits over 


$1,000,000 
275,000 


almost half the people the metropolitan 
district have savings accounts, the average 
deposits being $813. The district contains 
122 State banks, with resources $1,861,- 
000,000, and fifty-five private banks, with 
resources $40,000,000. 


THE LOS 
TIONAL TRUST SAVINGS BANK has 
announced the election John Carson, 
Stringfellow and Wm. Bucklin 
vice-presidents that institution. Each 
the new vice-presidents this 
tion promoted from the grade junior 
vice-president. 

the same time announcement was 
made that four major divisions the trust 
department have been set up. The first 
division, that charge probate, court 
and living trusts, will headed, 
tofore, Bruce Grigsby. The second 
division, subdivisions and 
will headed John Carson. The 
third, corporate trusts and agencies, will 
charge Wm. Bucklin. The fourth 
division, real estate, will operated 
Stringfellow. 

Each these four men has for years 
heen identified with the trust department, 
first the old Los Angeles Trust Sav- 
ings Bank, then with the 
Trust Savings Pank, and finally with the 
Los Angeles-First National Trust Sav- 
ings Bank, and their elections come well 
earned recognition many years service. 


THE FIRST NATIONAL BANK 
BOSTON, its New England Letter, dated 
February 27, writes fol- 
lows: revival industrial activity 
now under way, following almost steady 
decline since last summer. Aggregate pro- 


duction industries January 
showed good gain over 
month, and compares favorably with the 
first month last year. 

“The steel industry has made sharp 
recovery from the slump 1927. Orders 
and shipments are good volume and pro- 
duction for the entire industry around 
per cent. capacity, compared with 
per cent. December. Demand for steel 
strong and well diversified and 
prices firm advancing. 

“Despite the slowness the Ford plant 
turning out the new model, the output 
the automobile industry registered 
pronounced gain output during January 
over the preceding month. Production 
ears and trucks was the largest since last 
September. The increased activity the 
motor industry further reflected 
steady gain employment Detroit, fol- 
lowing persistent decline from September 
the close December, 1927. While 
building operations January were below 
December, they were, with one exception, 
the highest record for this time the 
year. The production the 
key industries being reflected all 
along the line. 


“In all branches the textile industry 
increase activity reported. The 
most conspicuous gains were reported 
the silk industry. Deliveries 
the mills during January established 
new high mark. Silk business has shown 
sales, and prospects for profits are better 
than year ago. Preliminary reports in- 
dicate good rate increase wool con- 
sumption for the past month. The woolen 
industry still handicapped high raw 
material costs, but the recent advance 
woolen goods prices compensating fac- 
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commercial 
business extend 
you our city- 


wide service. 


Inquiries invited and promptly acknowledged 


INTERSTATE 


TRUST COMPANY 
George Silzer, President 
Main Office: LIBERTY STREET, NEW YORK 


SEVEN BRANCH OFFICES IN GREATER NEW YORK AND VICINITY 
Member Federal Reserve System 


Resources over $50,000,000 


tor. Sales woolen goods, however, are 
not satisfactory. Contrary expectations, 
January takings the cotton mills were 
well above December, although the spindle 
activity showed decline. Business cot- 
ton goods has recently improved, and prices 
both the raw material and the finished 
goods are firmer basis. 

“Operations the shoe industry have 
been gradually expanding, and good vol- 
ume business anticipated for the 
spring season. January shoe production 
was well above December most centers, 
with New England factories making the 
greatest gains. prices have recently 
but leather quotations continue 


“Business practically all branches 
the paper industry has recently increased, 
and prospects for the first quarter are bet- 
ter than year ago. Newsprint prices are 
stable, and production under better con- 
trol than was 1927, material in- 
newsprint production facilities 
anticipated for the immediate future. 

“Retail trade still irregular, due 
part inclement weather various parts 
the country, and also the large un- 
employment some centers. Combined 
sales mail-order houses and chain stores 
for January, however, were well above the 
corresponding period 1927.” 


Capital, Surplus and Undivided 


NATIONAL CITY BANK OPENS TWO 
NEW BRANCHES.—The National City 
Bank New York City has opened its 
new Bronx and Varick Street branches for 
business, bringing the number branches 
New York City twenty-four. 

The Bronx branch, the first opened 
the National City Bank that borough, 
was opened February the ground 
floor the recently completed Busner 
Building, 149th Street Courtland Avenue. 

The Varick Street branch Vandam 
and Varick Streets, within three blocks 
the Manhattan the Holland 
vehicular tunnel was opened Thursday, 
March 


AMERICAN BANKERS ASSOCIATION 
TRUST CONFERENCE. Representation 
from different states and 184 different 
cities the registration attendance 
the recent mid-winter trust companies con- 
ference held New York under the aus- 
pices the Trust Company Division, 
American Bankers Association, February 
16, established high mark nation- 
wide interest this meeting. 

Unusual interest among various classes 
banks engaged fiduciary work was 
also shown the There were 
state banks, national banks and 241 
trust companies, total 355 banking 


BACK NUMBERS 


THE 


Banking Law Journal 
WANTED 


will pay $1.00 per copy 
for the following back numbers 
The Banking Law Journal 


upon their receipt this 


September 15, 1890, (Vol. 3). 
October 15, 1890, (Vol. 3). 
1898, (Vol. 15). 
April, 1898, (Vol. 15). 

May, 1915, (Vol. 32). 
September, 1915, (Vol. 32). 
October, 1915, (Vol. 32). 
December, 1915, (Vol. 32). 
January, 1920, (Vol. 37). 
February, 1920, (Vol. 37). 


institutions represented. Other fields inter- 
ested fiduciary work added lawyers, 
advertising agencies and insurance 
writers the list. There were 636 indi- 
vidual registrations the business meet- 
ings the conference and 1,350 the 
banquet held conjunction with it. This 
year’s figures were considerably larger than 
for the 1927 meeting, the the 
Trust Division show. 


STUDIES POST-WAR FRANCE.— 
The Columbia University Press will publish 
English, the near future, eight vol- 
umes embodying results important 
investigation into certain eco- 
and social developments France 
and the French people during the last 
ade. The investigation has been made 
with the help considerable number 
research assistants, both American and 
French, and with the valuable aid numer- 
ous officials. has been conducted 
under the general auspices the Columbia 
University Council for Research the So- 
cial and under the special 
tion committee consistng Professors 
Carlton Hayes (chairman), Robert 
Haig, Wesley Mitchell, William 
Ogburn and Lindsay Rogers. 

The purpose the investigation 


has been the gathering reliable informa. 
tion about the manner which, and the 
extent which, inflation has arisen 
French finance, and been reflected 
French banks and private finance, and had 
effect the several social classes and 
tural groups which constitute the French 
nation, and likewise how has been least 
partially offset the expansion 
industry and the activity French labor, 
and seriously complicated 
French foreign and colonial events 
and French national psychology. 

However, the actual conduct the 
investigation, sufficient significant informa- 
tion has been gathered warrant the pub- 
lication volumes which not treat di- 
rectly inflation but which provide com- 
prehensive and up-to-date surveys French 
industry, French labor, French government, 
foreign and policies and 
French training for national 

Every effort has been made ensure 
the reliability all the information gath- 
ered and render its presentation objec- 
tive and The study whole 
should immediate value economists 
and future value historians, and par- 
ticular volumes should appeal 
range readers. Altogether the work 
should serve make better known and 
appreciated the grave and social 
problems which confront great contempo- 
country such France and the efforts 
put forth the French people solve 
them. 

The eight volumes are edited Carlton 
Hayes, professor history Columbia 
University, and will published not only 
the Columbia University Press Eng- 
lish but also French and German 
publishers respectively Paris and 
Berlin. 


THE RIGHT HON. McKENNA, 
Chairman the Midland Bank, 
London, addressed the Ordinary General 
Meeting the Shareholders the Cannon 
Street Hotel, London Tuesday, 
January 24th. Mr. MeKenna spoke part 
follows: 

“Nearly three years have 
the pound sterling was re-established the 
gold basis, and most the important 
are now stabilized relation 
gold. This general reversion gold gives 
the appearance return pre-war con- 
ditions matters credit and currency, 
but look further into the question 
shall find that there has been remarkable 
change. The development central bank 
policy the United States has shown that, 
while gold may retained medium 
for making international payments, can 
deprived its function the ultimate 
standard value. How this came about, 


Every Investor Should Read This 
Free Book 


“THE INVESTMENT TRUST; 
WHAT AND WHAT DOES” 


LEWIS HANEY 


Director, Bureau Business Research and Professor 
Economics New York University 


Just send your name and address and 

this timely book, which engaging the 

interest investors everywhere, will 
sent you free mail. 


Address Dept. 


UNITED STATES SHARES CORPORATION 


FIFTY BROADWAY NEW YORK 
Telephone: Bowling Green 0286 
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the stages through which American policy 
has passed and the meaning the conclu- 
sion deserve our close attention. 


“Let begin reminding you the 
conditions before the war. that time 
the central banks adopted purely passive 
attitude with regard the control credit, 
allowing the movement gold into out 
country regulate the internal supply 
money. gold flowed freely, credit 
and expanded; more credit was 
created than was required support the 
current growth business, prices rose. 
gold flowed out, credit and currency con- 
tracted; the growth business was checked 
and prices showed tendency fall. 
followed from this that the current course 
world prices was determined the sup- 
ply monetary gold. This does not mean 
that other causes, such improved methods 
production and communication, not 
affect the price level, but these only come 
into play over more extended periods 
time. 

“This passivity the central banks prob- 
ably arose from the peculiar structure 
the British central banking system. London 
was then the unchallenged financial centre 
and free gold market the world. 
addition, Britain, the world’s principal 
creditor, was the main source supply 
new capital, and international trade was for 
the greater part financed sterling bills. 
These various factors taken together con- 
stituted London the point through which 
surplus scarcity gold made its in- 
fluence felt, and the British price level was 
the medium through which gold operated 
the price levels all other countries. 
Under the British central banking system 
only small part the country’s total 
gold holding was available meet de- 
mand. small indeed was the primary 
reserve relation the demands which 
might possibly made upon it, that the 
principal aim our central bank policy 
was protect from withdrawals gold, 
even when these were really quite moder- 
ate dimensions relation the total stock 
the country. The movement gold be- 
came matter the utmost importance, 
and the means counteracting 
fluence the supply money and the 
course prices hardly existed. these 
circumstances there was little scope for the 
formulation exercise conscious policy, 
and the principles central bank credit 
control remained undeveloped, not un- 
known. 

“The first authoritative suggestion that 
gold movements need not have predominant 
importance the control credit and 
appeared the recommendations 
the international economie conference 
held Genoa 1922. The 


mission appointed that conference, per- 
haps the most important its kind that 
has been held, were deeply impressed the 
danger gold shortage. advised 
most the leading authorities, the com. 
mission took the view that was 
looked for the absence any un. 
foreseen developments production. They 
were alarmed the prospect the supply 
gold the principal trading countries 
the world becoming inadequate pro- 
vide for such expansion credit and 
currency would needed meet the 
requirements growing trade. 
ingly the commission’s recommendations 
were aimed economizing the use gold, 
and one their main suggestions was that 
instead reverting the pre-war system, 
under which each country held its own 
gold stock, gold exchange standards should 
adopted most countries, leaving only 
few hold the ultimate 
for the entire world. 

“The purpose the conference pro- 
pounding measures economize gold was 
undeniably sound, and matter 
regret that the suggestions for the adoption 
gold exchange standards 
widely departed from. The proposal, 
true, was first incorporated modified 
form schemes reorganization many 
parts the world, particularly central 
Europe and South but unfortu- 
nately the system has come regarded 
merely step the road full gold 
standard. Already many countries actually 
gold exchange standard are unprofit- 
ably using their foreign assets the pur- 
chase gold reserves. 

“The eager desire accumulate metallic 
reserves doubt prompted the 
pre-war practice and ignores our 
more recent experience that, even gold 
standard country, gold need longer 
the factor the supply 
money. This brings the example 
the United States, and shall endeavor 
outline the stages along which that country 
has moved its progress from pre-war 
post-war conceptions monetary policy. 
however, the successive proceedings 
the American central reserve banks are 
fully understood, must continually 
bear mind general proposition which 
lies the root monetary theory and 
which have referred several previous 


THE RECENT SELLING MOVEMENT 
THE STOCK MARKET was entirely 
surprise view the fact that followed 
the publication several items business 
news that were unmistakably bullish 
character, states the current issue “The 


Guaranty Survey,” published February 
the Guaranty Trust Co. New York. 

“Jt probable that the action the 
market reflected the cumulative force un- 
favorable corporation statements recently 
published, rather than the immediate in- 
fluence the more encouraging 
“The continues. “In general, the 
statements corporate earnings far 
available for 1927 show the influence 
the general trade recession and the severe 
competition that exists many the 
leading branches business. The large 
earnings the Pennsylvania and the New 
York Central were exceptions the gen- 
eral trend net revenues for Class rail- 
roads. 

“The decline stock prices may have 
rather important bearing the course 
money rates the next few months. There 
doubt that, with the general 
situation its present state, low level 
interest rates strictly normal. 
theless, the Federal Reserve banks, with- 
drawing more funds from the market 
through further liquidation bill 
through higher discount rates, could un- 
doubtedly cause money become appre- 
ciably tighter. fact, the continuance 
speculative activity high level the 
first half February had some 
advances rediscount rates, view 
the manifest desire Federal Reserve of- 
ficials restrain the use credit for specu- 
lative purposes. 

“However, marked money 
rates the United States would probably 
have strongly adverse effect upon finan- 
cial conditions Europe, and any action 
tending promote such advance would 
contrary the policy international 
co-operation followed the Reserve au- 
task the latter has been 
curb the use the security 
markets without unnecessarily hampering 
financial recovery abroad through rise 
money rates. The recent stock 
market reaction, therefore, unless proves 
have been only temporary market 
readjustment, may permit the Federal Re- 
serve banks avoid further restrictions 
and thereby tend perpetuate easy money. 

developments the gold situa- 
tion also support the view that es- 
sential change money conditions 
early prospect. While the exportation 
gold last month continued rather large 
seale, was smaller than November and 
December; while the 
amounting $52,086,000, were mainly off- 
set imports $38,320,000, the largest 
year, 


New Speed 


New ease operation! 
New 
Unmatched VALUE! 


THE NEW 
CENTURY 


Protectograph 


Irs superlative speed alone will win 
preference for every modern 
office. But this new Todd machine 
there are many 
fine balance and convenient, untir- 
quickly read indicators and dial; 
simple adaptability variety 
business needs—and value that 
unprecedented moderately priced 
check writer! 

See for yourself how much faster 
and easier operates. How can 
quickly adapted amount-write 
practically any document. How much 
more accurately and perfectly im- 
prints. What fine looking and 
splendidly made machine is. The 
Todd office your city will send 
representative. mail the cou- 
pon. The Todd Company, Protecto- 
graph Division. (Est. 1899.) Roches- 
ter, Sole makers the Pro- 
tectograph, Super-Safety Checks and 
Todd Greenbac Checks. 


TODD SYSTEM 
CHECK PROTECTION 


THE TODD COMPANY, 3-28 
Protectograph Division 
Wfereep 1155 University Ave., Rochester, N. Y. 
A Please send me further informa- 
tion about the new Century Pro- 
tectograph. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, ap- 
pend the following list Attorneys, who will found prompt and reliable the 
discharge any business entrusted them. 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 

Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 
Boise 
RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 
Attorney for Boise City National Bank, Boise, 
Idaho. 


KENTUCKY 


Louisville 


WOODWARD, WARFIELD HOBSON 
ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 


(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 


VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Pattle Creek. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Suite 1212 


Central 2181 
Olive 2874 


Centra) Nat. Bk. Bldg. 


NEW YORK 


New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 
Philadelphia 


RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone Cable Add: 
Spruce 4961, 4962 Ree 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Blunt, 
Attorneys for Dakota, State Bank and Security 
Pank. 


Pierre 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
F. Eruce, M. T. Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R. G. Dun 
& Co., Western Union Telegraph Co., Illinois 
Central Railroad Co., Chicago, Milwaukee & St 
Paul Railway Co., American Railway Express Co, 
American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Ce., Hartford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND COUNSELOR-AT-LAW 
Walker Bldg. 


Corporation Probate Matters 
Law Collections Bank References 


WEST VIRGINIA 


Seattle 


Williamson 
GOODYKOONTZ, SCHERR SLAVEN 


ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 
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When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head JUAN 


Branches 
Arecibo Mayaguez Caguas Ponce Santurce Bayamon 


Specialize Collections 


BRANCHES 


Argentina Brazil Chile 
and throughout the Americas, 
France, Spain and England 
The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 


knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, Ltd. 


Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 
Broadway, New York 


| | 


PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your depositors give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into cash 


Our correspondents are not limited “lists” sending their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous 
hour-daily operation. 


All items received par. charge for telegraphic transfers. 


THE 


PHILADELPHIA-GIRARD 
NATIONAL BANK 


PHILADELPHIA, PA. 
CAPITAL, SURPLUS AND PROFITS $29,000,000 


The Hanover National Bank 


the City New York 


Corner and Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 
HENRY P. TURNBULL, Vice-President WILLIAM H. SUYDAM, Vice-President 
SAMUEL WOOLVERTON, Vice-President JOSEPH S. LOVERING, Vice-President 
JOSEPH Vice-President JAMES GARDNER, Vice-President 
WILLIAM E. CABLE, JR., Vice-President and GORDON H. BALCH, Vice-President 
Comptroller FRANK HAMMOND, Vice-President 


J. NIEMANN, Asst. Vice-President CHAS. E. WHYARD, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President THOS. C. MEEKS, Asst. Vice-President 
WM. J. LOGAN, Asst. Vice-President ALFRED E. PETERSON, Asst. Vice-President 


FREDERICK A. THOMAS, Cashier ELTON E. OGG, Manager Trust Dept. 


WALTER B. NELSON, Asst. Cashier FRANK WOOLLEY, Asst. Cashier 

CHAS. B. CAMPBELL, Asst. Cashier HERBERT RENVILLE, Asst. Cashier 
WM. B. SMITH, Asst. Cashier ARCHIBALD G. KING, Asst. Cashier 
WM. H. ALLEN, Asst. Cashier FREDERICK D. IVES, Asst. Cashier 


